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THE favourable reception with which 
the Public has honoured the firft 
volume of thele Reports, publlflied withui 
four months after the decilion of the !aft 
cale contained In it, and the friendly 
communication of papers relating to the 
different caufes with wlilch I have been fa- 
voured, have encouraged me to attempt a fe- 
cond volume, drawn up with the advantage 
of greater leifure, and on that account, I 
truft, with a greater degree of accuracy. I 
was on this otcafion naturally anxious to 
colleft the opinion of my friends, and, if 
pofflble through them, that of the public, 
on the defefts of my former plan, as the 
beft rule for amending it in future ; and as 
1 muft confefs that the general obfervation 

4 I met 
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I met with was, that I had detailed the 
fads and arguments at too great a length, 
and that the fpeeches of the Counfel ia 
opening and fumming up the cafes ought 
to be condcnfed into one argument, and 
the replies almoft entirely omitted ; I owe 
it as a juft tribute of deference to my friends 
and as a matter of right to the public, to 
ftate the reafons which induce me to 
continue the mode of reporting I at firft 
adopted. 

It muft be allowed, that the objeftion I 
have mentioned is inherent in the very na- 
ture of the undertaking ; and accordingly 
it was ftarted by every perfon without 
exception who had not read the book, but 
not by every one who had read it. I was 
fully aware of this from the firft ; and my 
only hope was, that in the execution of 
the defign, I might palliate what feemed 
a radical defedl. I was induced to at» 
tempt this from the advantages which I 
'thought would attend fuch a work, if well 
executed, and the example of many authors 

whofe 
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whofe reports are much efteemed, though 
the arguments are detailed at a very great 
length. The firft cafe in Plowden, which 
many reporters would have comprifed in a 
page,- extends to ten leaves in folio; yet 
there is fomething extremely interefting 
in his writings, wlilch leadd one to perufe 
them; as well froma defire of thoroughly 
uuderftanding the cafes which he reports, 
as from a fympathy which we feel with 
the fentiments and charadtcr of thp 
pleaders. 

If this manner of reporting has fucceeded, 
where the cafes were argued before the 
Judges of our Common Law^Courts, and 
all the fadls previoufly fettled and placed 
upon the record, it; fecms more proper to 
be adopted when caufts come before a tri- 
bunal which mu/l afcertain fafts as well 
as judge of law, aiid can befides correft the 
harftinefs of a rigid conftruclion by the 
lenity of equitable jurifprudence. Such is 
the tribunal eredled by Mr. Grenville*s aft. 
In a judgment given by "it, every circum- 
3 :? (lance 
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ftance may have weight; and therefore in a 
■ 'report of its proceedings no circumftancc 
cught to be omitted. It will otherwife 
happen (as indeed has frequently been ob- 
fcrved, where the report is fjiort, and merely 
ftates the principal points contended for, 
fomeof the evidence, and the determination) 
that the reader may not be able to colled the 
grounds on which the Committee decided, 
thbugh it is an unfair prefumption to fup- 
pofe that they decided without fome reafon. 
The real hiftory of the caufe, the com- 
plexion, if I may fo lay, of the Court, the 
reafon of the decifion, which are all necef- 
fary confiderations in fettling the autho- 
rity of the precedent, can only be fully and 
fairly learnt from the fpeeches of the Coun- 
fel, who undcrftand their caufe beft and 
who always (hape their arguments in fuch 
a way as to give them the neceflary efFeft. 
Did the Committee declare the reafons on 
which they form their judgment, theobfer- 
vation would not apply io ftrongly ; and 
accordingly the advantage of this know- 
ledge has given peculiar weight to the re- 
ports 
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ports of Serjeant Glanville, who was Chair* 
man of the ConrimUtee of Privileges in 
1624; and has enabled him to unite a 
greater degree of perfpicuity and concile- 
nefs than can be aimed at by any perfon 
who is not a member of the Committee, 
whofe decilions he reports, 

1 am inclined to hope that this mode of 
reporting, while it tends to elucidate each 
particular cafe, cannot excite any unplea- 
fant fenfation in the minds of the Gentle- 
men who have difcharged an important 
and laborious duty to their country, by 
fitting upon thefe Committees, or of the 
learned Counfel who have argued the 
cafes with fo much advantage to the par- 
ties; but that, on the contrary, it will meet 
with the approbation of both, becaufe by 
a kind of refleftion it will prefent them 
with a pifture of thofe well- fought fields, 
in which they have militated with fo much 
honour to themfelves and advantage to the 
public. Other Gentlemen in the pro- 
feflion of the law will perhaps think that 
a 3 the 
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the Work cannot be fb eafilv referred to as 
if it had been more concife ; but I hope 

' they will pardon this inconvenience when 
they confider that the reports, if of any au- 
thority, muft be confulted by many who 
have not profeflional habits or profeffional 
information. la the fummings up and 
replies they will find the fafts and argu- 
ments chiefly relied on, while the other 
parts of the cafes, it is hoped, will afibrd 
additional information to thofe who have 
leifure and inclination to confult them* 
The Public in general, I truft, will be grati- 

' ficd by a full report, which mufl convince 

every unprejudiced perfon of the difcrimi- 

nation, accuracy, honour, and impartiality 

of the tribunals by which eledlion-cafes arc 

decided ; and may perhaps remove fome of 

thofe objedions which are unthinkingly 

made againft the excellence of our confti- 

tutlon. With refpeft to the Rights of 

Election, it may be juftly faid to this Court 

of Judicature, in the language of Cicero, 

Vbicunque Jus Civtum violatum fit^ Jiatuitis 

id pertinere ad communem caufam libertath ei 

dignitatis. ■ 

But 
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But as, on the one hand, the plad 
I have adopted has difadvantages which 
are apparent on Its firft infpe(Slion, fo, on ^ 
the other, it furniflies many rcfources to 
corre£l thena which are not fo obvious. It 
does' not always happen that the opening 
fpeech of counfel difclofes the whole cafe 
meant to be relied on : they may not be 
perfedtly fure how the fafls will turn out 
in evidence; nnd on that account much will 
frequently be left to the junior. A lauda- 
ble prudence will often prompt the refer- 
vation of an argutpent till the reply, in 
order that it may then be urged without 
the fear of contradivflion ; and even wliere 
the leading counfel is poflcfTed of the bright- 
eft talents, and is moft thoroughly mafter 
of his cafe, it is every day*s experience 
that new arguments may be ftarted by one 
who follows him, and an old argument 
placed in a belter light. Where exadtly 
the fame line of reafoning is adopted, a re** 
porter will of courfe avoid repetition, and 
may without much cenfure introduce only 
fome qf the points into the, firft fpeech, re- 
a 4 ferviiig 
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ferving the others for the fecond. So dfo 
where the cafe turns upon the difcuffion of 
particular votes, as all the fads ought to be 
concentered in one point of view, he may 
do this without a derelidion of his plan. 
As to the reply, it will generally be found to 
furnifh matter for a new argument with- 
out repeating what has already been in- 
fifted on. 

Thus I have fhortly given the reafons 
vvhich hiave induced me to perfevere in that 
mode of reporting whicli I formerly thought 
beft adapted to the nature of my under- 
takifig. The pains I have beftovved on it 
will be amply repaid, if the execution of 
It (hall be thought to juflify transferring 
the motto which I have prefixed to this 
volume, from the hiftory of politics to the 
hiftory of political caufcs; and if the Work 
Diall be allowed not merely to have re- 
corded the determinations of the feveral 
committees, but to have fuggefted, as well 
as may be, the reafons and grounds of their 
dLclfions. 

I beg 
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1 beg leave to add a word relative to two 
provifipns of a late a£l of parliament ; the 
firft of which is taken into confideration by 
every Committee ; and the fecond is necef- 
fary to be adverted to in perufing the cafes of 
the borough of Steyning. The legiflature 
having thought fit to provide a remedy 
againft petitions prefented without any real 
or probable ground of complaint, and alfo 
againft a captious oppofition to petitions un- 
queftionably juft, has provided in the i8th 
feftion of the 28 Geo. III. cap. 52. that 
Committees fliall report to the Houfe whe- 
ther the petitions referred to them did or 
did not appear to them to be frivolous or vexa- 
' tious ; and that they /hall in like manner re^ 
port with refpeSl to every party or parties who 
foall have appeared before them in oppofition to 
fuch petitioTi, whether the oppoftion of fuch 
party or parties refpectively did or did not ap- 
pear to them to be Jrivolous or vexatious. 
Whenever a petition or the oppofition to it 
is fo reported to have been frivolous or 
vexatious, the party injured is entitled to 

recover 
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recover the full cofts and expences which 
he has th.ereby incurred, and which are to 
be taxed by the clerk or clerk-affiftant of 
the Hojufe, and any one of the following 
officers : the mafters in Chancery, clerks 
of the court of King's Bench, Protho- 
notaries in the court of Common Pleas, or 
clerks in the court of Exchequer. Some 
obfervations on this neceffary part of the 
report of every Committee may be found at 
the end of the Sutherland cafe, and the 
wote annexed to it. The words frivolous 
and vexatious certainly bear different mean- 
ings; and fome Committees, as the Bodmin 
and Orkney and Zetland, have reported 
petitions to be frivolous, but not vexatious. 
But it fliould fecm that fuch a report, 
though not cxprefled in terms equally 
har(h, would ftlU entitle the fuccefsful 
party to demand and recover cofts ; for the 
particle or introduced into the aft being 
disjundive, it is fufficient that the petition 
or the oppofition to it be either frivolous er 
vexatious, to bring it under the predicament 

of 
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of the law. The qiieftion might have been 
doubtful had the aft required the petition 
to be reported to be frivolous and vexatious. 

The fecond provifion of the aft is, Thaty 
empowering Committees to call for ftate- 
ments of the Right of Eleftion, or the right 
of chufing, nominating, or appointing the 
returning officer, contended for by the par- 
ties, whenever they (hall be of opinion that 
the merits of a petition wholly, or in part, 
depend upon fuch right ; and alfo requiring 
them to report to the Houfe their judg- 
ment upon fuch ftatements. Notice 'of this 
decifion is fent to the returning officer of 
the place, inferted in the Gazette, and af- 
fixed to the doors of the county or town- 
hall, or church ncareft to the place of elec- 
tion, in order that any perfon may, within 
twelve calendar months from the day of 
the report, petition the Houfe to be ad- 
mitted a party to oppofe the right fo re- 
ported. Within the fame time any perfon 
may petition the Houfe to be admitted a 
party to defend the right reported, which 

19 
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is to be finally determined by a Sele<5l Com- 
mittee, appointed to try and detern)ine the 
merits of inch petitions fo far as they relate 
to any queftion refpeding the Right of 
Eleftlon. The firfl: hiftance of a Com- 
mittee appointed under this adl was for the 
borough of Steyning; the proceedings be- 
fore which, are to be found in this Volume^ 
It became proper to decide the queftion of 
Pvlght in that Borough, in the ftage in 
which it was decided, from this circum- 
ftance, that the firft Committee which fat 
in 1 79 1, g*^ve the right to the inhabitants 
of ancient houfes ; one of the petitioners 
who then fucceeded, foon after vacated 
his feat ; but the returning officer again re- 
turned a member chofen by the Inhabitants 
at larga, contrary to the declfion of the 
Committee. The Committee of .Appeal 
confirmed tlie opinion of the returning 
officer, and determined in favour of the 
extended Right of Eledlion; fo that the 
Committee appointed to try the merits of 
the petition refpefting the feat which had 
been vacated, were bound as to the Right 

by 
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by the decifion of the Committee of Ap- 
peal. Notwithftanding this adverfe deci- 
fion as to the right, the petitioner ulti- 
mately fucceeded as to the feat ; (6 that it 
happens fomewhat fingularly, that two 
members for the Borough, iupported by 
the fame intereft, at prefent fit in the Hdufe 
upon different rights. 

As to the cafes from Scotland contained 
in this Volume, the reporter would feel 
himfelf highly gratified if they (hould be 
thought to contribute, though in a fmall 
degree, to fettle the eledion-law of that 
part of the ifland. A fpirit of reform in 
that particular feems to prevail there, which 
it will be difficult either to indulge or to re- 
prefs. Perhaps the qualification of voting in 
the county of Sutherland^ where the Right 
of Election is infinitely more extended than 
in the refl of Scotland, though from parti- 
cular circumftances the voters may be few 
in number, might furnifli a hint for a mo- 
dcrate-Conftitutional Reform in other'coun- 
ties. But on this fubjefl the reporter will 

not 
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not hazard more at prefent, as he is aware 
of the difficulty of fuggefting any plan of 
Reform, to which iunuiwerable objedlions 
might not be made. He has only further 
to obferve, that it being impoffible for him 
to be prefent during the whole of the Rox- 
burgh and Cirenceften caufes, as other 
Committees were fitting, he has given the 
arguments in the firft of thefe cafes, from 
the notes of a friend at the Bar, on whofe 
accuracy he can rely ; and has extrafted 
the account of the latter from the minutes 
of the Committee. 

Hare Court, Temple, 
'January, 1793. 



I. 

THE 

CASE 

Of the Borouj^ of 

HORSHAM, 

In the County of Svssez, 



B 



The Committee met on the i6th of February 1792, 
and was compofed of the following Members ; 

Rt, Hon. Thomas Pelham, Cbairmim, 
James Buller, El'q. 
Thomas Kcmpe, Efq, 
Hon, Edward Finch, 
Marquis of Titchfield, 
Clement Tudway, Efq. 
John Anftruther, Efq. 
George Sutton, Efq, 
Hon. Edward James Elliott, 
Lord Vifcount Downe, 
Patrick Millar, Efq. 
Sir John Woodhoufc, 
John Galley Knight, Efq. 
Charles Bragge, Efq. Nominee of the Pethiorursj 
Hon. T. Maitland, Nominee of the Sitting Member $• 
Petitioners^ 

1. Lord William Gordon and James Baillie, Efq. 

Counsel, 
Mr. Partridge, Mr. Douglas. 

2. Eledors in behalf of Lord William Gordon and 

Mr. Baillie. 

Counsel, 
Mr. Fonblanqge. 

Sitting Membcrsy 
Timothy Shelley, Efq. and Wilfon Braddyl, Efq. 

Counsel, 

Mr. Serjeant Bond, Mr. Graham, and (in the ab- 

fence of Serjeant Bond) Mr. Milles. 

Counfelfor the Returning Officer^ 

Mr. Chamhrc. 
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THX 

CASE 

Of the Borough of 

HORSHAM. 



^T^HE petitions of the candidates, which were 
-■• the fame in fubftance with thofe of the elec- 
tors, ftated. That at the laft eleftion of members 
to ferve in parliament for the borough of Hor- 
(ham in the county of Suffcx, which was held at 
the faid borough on Saturday the 19th day of 
June 1790, the petitioners and Timothy Shel- 
ley and Wilfoh Braddyll, Efqrs. were candidates : 
That at the faid eleftion Drew Mitchell and John 
Rawlinfon the bailiffs and returning officers of 
the borough, who had been nominated or ap- 
pointed to the faid office of bailiffs by Thomas 
Charles Medwin as fleward of his Grace Charles 
Duke of Norfolk Lord of the manor and bo- 
rough of Horfliam aforefaid, aded with grofs in- 
juftice and partiality in favour of the faid Timo- 
thy Shelley and Wilfon Braddyll : That the faid 
bailiffs, on a poll being demanded, appointed the 
Bz faid 
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faid Thomas Charles Medwin and Jittl^s ftoN 
bertfon his clerk, to be their poll clerks for taking 
the poll at the faid eledion^ although Medwin 
was the known agent and parrizan of Meflirs^ 
Shelley and Braddyll : That at the faid election 
a great majority of the lawful eleftors of the bo- 
rough offered thcif vdteS ih favour of the peti-* 
tioners Lord William Gordon and Mr, Baillie, 
but that the bailiffs and fetiifnirig officers, in di- 
reft violation of the right of eledion in the bo- 
rough as eftabli(hed by the laft determination of 
the Houfe of Cbmmons, fejefted the votes of 
fuch majority, and received the votes of divers 
perFons in favour of the faid Timothy Shelley and 
Wilfon Braddyll, who had no right to vote at the 
faid cleftion ; that having thereby procured a 
colourable majority in their favour, thgy had 
returned Mr. Shelley and Mr. Braddyll j where- 
as the petitioners were duly eledted, and ought 
to have been returned. Laftly, That the faid 
Thomas . Charles Medwin was guilty of great 
partiality and mifcondu6t in taking the poll, as 
poll clerk at the faid eleftion. 

The laft determination of the Houfe of Com- 
mons refpefting the right of eleftion for this bo- 
rough, is to be found in the i8th vol. of the 
Journals, p. 175, on the i6th day of June 1715; 
and is as follows : 

« Refolved, 
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I ^^ Refolvedjj That the right of eledion of mem- 

I '* bers to ferve ii^ parliament for the borough 

** of Horfham in the county of Suflex, is in all 
** fuch perfons as have an eftate of inheritance 
** or for life in burgage houfes or burgage lands, 
*' lying within the faid borough.*' 

This having been read and followed by the 
order of the i6th of June, 1735, reftraining 
counfel from offering evidence contrary to the 
|aft determination of the Houfe, 

Mr. Partridge, 

On behalf of the petitioners, faid, That he 
(hould briefly enumerate the circumftances at- 
tending the poll, which he trufted when proved 
by the evidence he had to adduce, would fully 
lubftantiate the allegations of the petition that 
his clients had a majority of voices, and that the 
returning officers had afted with grofs partiality 
and in direft violation of the folemnly adjudged 
right of eledion in the borough. As to the right 
itfelf, little labour was thrown upon him to ex- 
plain it, the Houfc of Commons having clearly 
decided in the words of the refolution. That 
all perfons have a right to vote who have a free- 
hold eftate in burgage houfes or lands, with- 
out adding any other "qu^ilifrcatior^ ox admitting 
any oflier perfons to participate it. He appre- 
hended that the language of the refolution was 

B 3 clear, 
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clear, and that it muft convey a diftin<% idea lo 
every perfon who hears it ; but the returning of- 
ficers- had thought proper to fuppofe that perfoiw 
who poffeffcd the qualifications dcfcribed by it, 
mud alfo be prefented by a certain homage, and 
admitted to their property by the fteward of 
the borough s and wiien perfons were tendered 
to vote, who, beyond all doubt, had the qua- 
lifications required by the refplution, they 
were rejedled becaufe they did not poflefs thoie 
other requifites which were then thought necef-. 
fary. It would appear to the Committee, that the 
burgage property in this borough has all the re- 
quifites which are faid by Littleton (a) to be- 
long to that tenure. The burgages are within 
the limits of an ancient boro\:|gh, and are holden 
of the Lord of that borough at a certain rent^ 
It appears by fome proceedings of the Attorjiey 
General i^ the reign pf James I, againfi: the 
then Lord of the borough, that the Earls of 
Arundel and Surrey, the anceftprs of the prefent 
Duke of Norfolk, had beeq imniemorially Lords 
of the borough, and adniitted the burgage te- 
nants to tbqir burgages, which were in number 
52 ; That thefe ten^its conftitutqd a corporatio^i 
which alfo exifted by prefcription, and paid for 
their pofleflions fifty-two fliillings annually, being 

{a) Beok^I, §170. 

twelve 
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twelve pence for each entire burgage, or a pro- 
portionate fum for a fr^ional part. In this bo<- 
fough and manor certain courts have been cuf<- 
tqmarily holden, and amongft others a Couit 
l^aron annually at Michaelmasj^ to which come 
the l)ailifis andburgeifes who conftitiite the cor- 
,porat]on« The principal buijnefs of this court 
pow, is to eledt his bailiffs for the enfuing year; 
for the Lord's fteward having appointed an ho- 
mage, they prefent four bui^effcs to the Lord, 
^ho nominates two of them to be bailiffs, whp^ 
by yirttje of their office, are the returning officers 
of the borough. It was to this court, he under- 
floods that it was meant to be contended thataH 
perfons who^ hav6 eflatcs of burgage tenure in the 
borough, j^rp bound to come to be prefent ed by 
the homage, and admitted by the fteward : a 
propofition which he totally denied. The burgage 
property in this borough is, like other freehold 
property, transferrable by legal conveyances : . it 
\$ devifable ; if not devifed, defcends to the heir, 
and may be 1;)ought and fold in the lifetime of 
the proprietors. It is indeed true that this pro- 
perty is hoWe,n by the render of a certain rent to 
the Lord, and that fealty with fuit and ^rvice 
may be exadted from the tenants in the LQrd*« 
court ; bqt fealty gives no other intereft to the 
perfon doing it, ;han he had before in the lan^ 
•pie land is the proprietor's before hf does the 

B 4 fui( 
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day of the eledion ; but thefe it will not be ne- 
ceflary to mention, as the Committee afterwards 
determined that this evidence was inadmiffible. 
From the fafts which he ftated, he inferred that 
the fteward wiQied to trifle away the time, and 
to admit as few of Lady Irwin's grantees as pof- 
fible; though when the eleftion commenced, 
and he was fworn poll-clerk, he handed to the 
retiirning-officers a roIFcontaining the names of 
thofe tenants who were admitted, in order to 
guide their judgment in the admiflion of votes on 
the poll. Mr. Douglas, who attended as counfel 
for the peticioners, read the Journals of 1715 to 
the returning-ofBcers, and explained the confe- 
quences of wilfully difobeying the laft refolu- 
tions : but they chofe to difregard his admo- 
nition, and to follow the roll implicitly. The 
petitioners finding all remonftrances vain, and 
that the propofition of their counfel to make 
a double return was not lidened to, contented 
themfelves with tendering 42 votes, which were 
rejefted. He propofed now to add thefe to the 
number admitted for them, and to ftiike off 19 
or 20 from the poll of their adverfarics. In dif- 
cuffing the legality of thefe votes, he (hould fre- 
quently refer to a furvey of the borough, taken iii 
161 1, which exifts on a roll of parchment, and 
which fell accidentally into the hands of Mr, 
Wallis the Solicitor, among deeds relating to a 

neigh- 
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neighbouring manor. The rumour of this difr 
coyery foon reached the Duke of Norfolk, whp 
brought an adion o( Trover for the roll, before 
ILiord Loughborough ; when Mr. Wallis's coun* 
£aL dating, that he was unwilling to keep from 
the noble Duke an inflrument which related to 
his eftate, provided the Judge thought that it 
ought to be given up j the furvey was handed to 
his Lord(hip, who was of opinion that it ought 
be delivered to the Duke. This furvey appears 
to be made by a jury of 17 burg^ffes and one pf 
the bailiffs, fummoned by virtue of a israrrantfirom 
Thomas EarJ of Arundel and Surrey the very 
true Lord pqramount of the borough ^ and fwom 
to do their duty in the articles fpccified. They 
prcfent the ftate of the (burgages in the borough, 
beginning with the ftreet called the Scarfolkes^ 
and proceeding through the Eaft and South ' 

Streets to the North Street, It appears by their . j 

prefentment, that at that time fome perfons held; * 

an accumulation of 5 or 6 burgages at as many 
fhillings rent; while, on the other hand, fome 
burgages were fubdivided into parts, for which 
proportionable rents of eight-pence, fix-pence, 
four-pence, three-rpence, and even two-pence, 
are paid (a). He flipuld be abk to fliew that 

n^any 

{a) A tranflation of fo mi|ch of the furyey as relates t9 
tb^ prefencments of burgage^^ is giyeQ at the end of the 

«»fe; 
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many of his voters had the very burgages de^ 
fcribed in that roll ; and though in the poffef- 
lions of others a variance was obfervable, if that 
proceeded from a fubdivifion of the property 
previous to 1696, when the SpHtting Aft, Jis 
it is called, paffed, and no evidence of the 
burgage having exifted in a different (hapc 
could be produced, fuch fubdivifions would 
be allowed to carry votes. Upon this ground, 
he trufted, his clients would eftablifti a ma- 
jority of votes, whether the Committee (bould 
decide that admiflion in the Lord^s court 
was neceflary or not ; the tides of the vo* 
ters having acc^rued fince the laft preceding 
Michaelmas, ancj there having been time enough 
for the fteward to hayp admitted them before the 
poll began; but he hoped the Committee would 
be of opipion that the refolutipp, of 1 7 1 5 was 
couched in terms too plain to be mifunderftood, 
and that it would be unneceffary for them to call 
upon the counfcl to deliver in ft^t?ments of iLq 
right of eleftion. 

Mr. Partridge having finifhed, the C'ommittee 
deliberated, and acquainted the counfel by their 
fhairman, Tirat in thisji(^ie of the cafcy they ;v.-, 

cafe : it alfo enumerates the courts holden by the Lord 
and the corporation, dates the reliefs due to the Lord upon 
death or alienation, and traces the boundary of the 
borough « 

quired 
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quired t%at the counfel for the fitting members 
Jh&uld fiate whether they can raife fuch a doubt, 
rtfpe^ing the determination of the Houfe upon the 
right of eleSlion being a loft determination within 
the meaning oftheaSl of parliament, as will enable 
the Committee to call upon the parties to deliver in 
Jlatements of the rights of eleSlion for which they 
refpe6tively contend. Upon this, 

Mr. Serjeant'Bond, 

For the fitting members, faid, That the 
propofition he meant to contend for flowed 
from an explanatory conftrudlion of the laft de- 
termination of the right, drawn from evidence 
which he had to produce of fo conclufivc 
a nature, that if he might ufe the expref- 
fion, it ought to attaint a jury who fliould 
bring in their verdift in contradiftion to it. In 
conftruing that determination, beapprehended he 
was only bound to look at the words of the refolu- 
tion which contained it, and was not to wander 
into a fuppofition of wha't the Houfe might have 
decided, when what they did decide was j>erfeftly 
clear, and left him at liberty to contend that no 
perfon could have a right to vote as a corporator 
of the borough of Horiham, except he had as 
complete an invcftiture of that right as would be 
neceffary to defend his franchife, if it were im- 
peached by a procefs of quo warranto. The re- 

folution, 
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folution, he thought, could only with propriety bd 
explained by itfelf, and he therefore entered the 
proteft of his clients agairift fuiy enquiry into the 
circumftances that attended the pafling of it ; but 
if this Committee (hould think that it was to be 
^xplamed by the evidence given to the Commit-- 
tee in 17155 he was very ready to maintain that 
no certdinty of the ddcifion of the propofition 
which his adverfaries contended for, could be 
gleaned from any jJart of the report^ofthat Com- 
mittee. The difpute between the parties, if it 
were the fame as now^ is inaccurately dated ; for 
the report fays. That the fitting members coun- 
iel infilled that tht burgage tenants muft be 
prefented by the jury, — as if that was all that 
was neceflaryj whereas the prcfentment is not 
the mod material circumflance^ but the fubfe- 
quent admiffion by the Lord. The petitioners 
then only call one witnefs, whofe name is Wick* 
crs: his evidence does not- deferve much atten- 
tion, for, on his crofs-examination, he declares 
that the voters were always called over by the 
Burgage Roll, which is a very material faSlj 
though he is pleafed to add, that in his opinion 
the roll was not neceflary. On the other fide, 
many perfons of the neighbourhood give a con- 
trary opinion. He did not wifh to reft on the 
opinion of either fet of witnefles, becaufe it was a 
fair prefumption to fuppofe that the Committee 

decided 
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dcdded according to the fads in evidence, and ic 

was an uncontroverted fad, that all prior eledlions 

had been conduced in conformity to the Bur* 

gage Roll. It appears that the Committee then 

heard evidence touching the 15 votes which the 

petitioners wifhed to put on the poll t But as it 

was proved that the rejeftion of the votes by the 

homage was arbitrary and unju$> it was but fair, 

both in the Committee and the Houfe, not to 

iallow that rcfufal to prejudice them, but to con-* 

fider them as in faft admitted. The learned 

Serjeant obfefved. That in a fuit at law, where 

the pleadings bring the point in difpute between 

the parties to an iffue, we can contemplate the 

record with all the pleafure which arifes from 

certainty in the object of our enquiries 5 but that 

IS notche cafe with the proceedings of the Houfc 

at fo early a period as the commencement of the 

prefent Century, when the tide of party-zeal ran 

high, and was indeed in fome degree judifiable, 

where the motive was to fecure the title of the 

prefent Royal Family to the throne, efpecially as 

a determination of the Houfe did not then beat 

fo much on the future right of eleftion as it 

does at prefent. He hoped that this confidera- 

tion would induce the Committee to allow him 

to explain the refolution of that date, by the con* 

ftant ufage of the borough both before and fince, 

which would enable him to prove beyond a 

doubt. 
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doubt, that no burgage tenant had ever voted 
who had not been prefentcd by the homs^e^ 
and received frotn the Lord the xecc^ition of 
his tenure* This opinion of the law of the bo* 
rough is corroborated by the bell parliamentary 
writefs, as Carew and Bohun {a)i Before the 
prefeintmenr, the tenant may indeed maintain 
an adion of trefpafs, ouft a wrong doer, tranf* 
fer his property, aiid exercife other rights of 

(a) The whole paiTage from fiohuo, as quoted by Ca- 
re w, is as follows : ^^ The borough of Horfliaih is held of 
the Duke of Norfolk as Lord thereof. The houfe or land 
that pays twelve peace a year to the Duke is called a whole 
burgefsfliip; but thefe tenancies have been fplitted into 
fuch fmall partsi that he who has only fo much land 
or part of a houfe as pays two-pence a year, is now by cuf* 
tom intitled to vote for members to ferve in parliament. 
But it is the tenant of the freehold, though not refident in 
the place or occupier of the houfe or land, that has the rig&t 
to vote. 

** Note. Two bailiffs are chofen annually at Michaelmas 
in the court leet, held by the Duke^ fteward there, and 
they are the principal officers that return the members to 
fervc in parliament ; and all alienations or alterations of 
tenure muft be prefented at the faid court leet ; for tho* 
at other plsices in that county, as at Midhurft held of the 
Vifrount Montague, and Eaft GrinPead held of the Lord 
Dorfet, they are admitted to vote from their deeds and 
evidences they produce at the eleAion ; yet here, none are 
admitted to poll but thofe whofe right to be a burgefs is 
found by the homage ; nor will they admit tenants p»r 
4ntter vie to be freeholders, or to have a vote in ele^ing 
members to parliament for the faid borough. *' 

Bohun" t Par. Deh. Tit. Horjbam. 
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dotniolon over it ; but as the latid is holden by 
the render of a certain rent to be apportioned on 
every fubdivifion of the property, the Lord has 
a veiled intereft in every transfer of the land, 
which the beft writers agree, nothing bdt his own 
aft or negligence can deftroy. Accordingly, in 
the cafe of Taylor on the demife of Atkyns verfus 
Horde (a)y Lord Mansfield is clearly of opinion, 
that, on feudal notions, a particular tenant could 
only alien the fee by foUmn feoffment , with the 
concurrence of the Lord of whom the fee is beld*'^^ 
The Serjeant concluded, by preflSng upon the 
Committee the difficulty which the returning of- 
ficer would labour under in a borough like this, 
where, in the Opinion of all parties a portion of a 
burgage would give the right to vote, provided 
the rent were certain, if the homage, who had 
better opportunities of afcertaining the reality of 
the tranfaftion, were not allowed to have a pre- 
vious inveftigation of the tide. 

Mr. Graham, 

On the fame fide, faifl. That the queftion 
(eemed to him to be, Whether, taking the words 
of the refolution as they had been read, it wa» 
competent to the Committee to adopt any other 
fenfe than what thofe words feemed naturally to 

(tf) I Burr. p. 109. This cafe was a fecond time argiied un« 
dcr the name of Doe and Horde, yid, Cowf. 

C import ? 



i8 C A S E L 

import > becaufe the propofition he contehd^ci 
for was certainly this: That the refolution being 
ambiguous, it ought to be conftrued according 
to the law of the place. He was very willing 
to admit that the refolution was in contempla- 
tion of law incorporated with the a& of parlia-' 
ment making fuch rdfoiutions conclufive of the 
rights of cle6ti(>n> and thiC no evidence ought 
to be llftened to which ftiould tend to coiltradift 
it. But the anfwcr he had to this objeftlon, if 
it were made to him, was, 'f hat his coriftruftioft 
by no means contradifted the refolution, but on 
the contrary reconciled it to the ufage of the 
places whereas the conftruftion of his adverfaries 
in reality did contradift it, beciufe fuch a con% 
ftruftion was diametrically oppofite to the conftant 
uniform law of the borough, wliich muft bd pre- 
fumed to have been founded upon the true fenfe 
of the determination. Whatever therefore might 
be the opinion of the Committee on the ancient' 
law of this tenure, which according to feudal 
notions would certiin|jr prove on this fide of the 
queftion, they could not avoid feeing that bur- 
gage tenants, who undoubtedly have the right, 
may be of different defcriptions ; fome having 
only inchoate rights by defcent or purchafe, 
others complete rights by prefentment and invef- 
titure; and this ambiguity would juftify a far- 
ther enquiry into the meaning of the refolution, 
which the Committee would the more willingly 

admit. 



HORSHAM. 19 

admit, as thcfe ancient determinations of the 
tights ofeleftion were in general too inaccurate to 
be conftmed drift ly as afts of parliament. There 
are many inftances where fimilar explanations 
were allowed to be put on laft refolutions of 
the Houfe. In the cafe of New Radnor [a)^ the re- 
folution of 1690 gives the right to the burgejfes 
of Radnor, Ryader,£. c. On the one band, it was 
contended that the word Burgeffes meant all bur- 
gefies, whether reiident or not : on the other, 
that it was confined to burgeffes inhabitants : 
and the Committee were of opinion ^ that they were 
not precluded from fuch explanation by thejlanding 
order <?/" 1 7 3 5- In the cafe of Clithero^ in 1 66 1 , 
ihe Houfe refolved, " that according to the judg- 
** ment in the laft affembly, fuch freeholders only 
•* as had eftates for life or in fee, had the right of 
"eledtion." So that here a reference to fomething 
clfe is neceffary, which alone can (hew that the 
word Freeholders is, by the law of the place, re- 
ftrained to burgage tenants. In Taunton (c)y the 
refolution is, that the right ** is in the inhabitants 
** within the faid borough being potwallers, and 
" not receiving alms or charity/* The word 
inhabitants is general ; yet the counfel were al- 
lowed to reftrain its meaning to perfons legally* 
fettled in the borough (dj. In Dorchejler the 

{a) I Doug. 318. {b) 8 Jouro. 357. (f) i Doug. 

{d) This was by agreement. A fimUaf agreement took 

place in the cafe of Circncefter/dccidcd in the prefent feflion. 

C 2 V refolutioni 
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refokltion giving the right to ** fuch petfohi 
** as pay to church and poofj in refpeft of their 
*' real eftates^" a great deal of evidence was ad^ 
mitttd t6 prove who thefe ought to be ; and 
in Ludgerfhall, though it was faid that the refo-^ 
lution was apparently moft clear giving the right 
to " the freeholders or leafeholders of the faid bo* 
** roughs determinable upon life or lives,*' and 
thereby meaning dll freeholders or leafeholders ; 
yet when it was argued that thefe words might 
admit of a doubt, the Committee allowed evi- 
dence to reftrain the right to the owners of an- 
cient houfes, or the fcites of ancient houfes. He 
only therefore! claimed an indulgence fimilar to 
what has been frequently granted, of explaining 
by evidence, words which arc in themfelves am- 
biguous. The wofds ali fuch perfons as have an 
ejlate^ &c; if taken literally,' would extend the 
right to women, minors, inddels^ aliens, and 
perfons guilty of bribei*y. The law of the land 
in thefe cafes mufl: be reforted to : but upon 
that principle the law of the place is the law 
of the land : and accordingly, if thi^ had 
been a Kentifli borough, the law of Gavelkind 
would have been confulted ; or had the tenure 
been borough Englifti, proof of that cuftom 
would have been admitted on a queftion of 
defcent. He denied that sny thing could be 
gathered from the contexi of the report to nega- 
tive 
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five the propofition he contended for. Had the 
Committee explicitly decided that admiffion was 
not neceflary, it Would have been unneceflary for 
the connfel of the petitioners to fiipply the want of 
that circumftance by proving that the fteward was 
the creature of the Lord , that th e homage was packr 
ed, and that all had been done that could be done 
to procure admiflion. AH they had to do was 
to produce nine leafes and releafes, whereas they 
go on to prove that the nine voters had been ten- 
dered to the homage.^ and bad been refufcd* In 
the name of common fcnfe, why this, if admif- 
fion was not neceflary ? The only circumftance 
that can be tortured into an argument for the 
other fide, ii( the foolifli condudl of the counfel 
for the fitting members, who attempted to put on 
the. poll the votes of four perfbns who had titles, 
but do not appear to have been prefented or ad-. 
Qiitted* But in explanation of this conduft 
it may be obferved, that if the nine votes w«re 
decided againft them by the Houfe, their game 
was up ; and they therfefore, in all probability 
brought forwai:d thefe four votes as a forlorn hope, 
perhaps . ipifunderftanding the refolution of the 
Gommittee, oc doubting whether the. Houfc 
would agree to it, or willing to hazard a con- 
ftruftipn of it which in the confufion of a fub- 
fcquer^t difcuflion might prove favourable to 
their clients. To their conduft he begged leave 
C 3 tq 
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to oppofe the conduft of the counfel for the pe- 
titioners, who miift be taken to have underftood 
the right better, as their efforts were fuccefsful. 

' If the prefent petitioners could makis out a 
cafe equally ftrong with that in 1 7 1 5i and could 
(liew that due diligence had been ufed in carry- 
ing on the mandamus which had been applied for, 
their arguments would be irrefiftible. But it was 
fair to afk. Why the tenants complained of being 
kept off the roll, if they thought it was unne- 
peffary to admit them on it ? It is too romantic 
to fuppofe that they merely wanted to pay their 
fees, and throw thcmfelves at the feet of the very 
true Lord paramount of the borough. Upon fome 
or all of thefe grounds, he trufled that the evi- 
dence which he had to produce of the adual ex- 
ercife of the right of voting, would be admitted 
by the Committee. 
The counfel for the fitting members having 

finiflied, 

§ 

Mr. Partridge, 
On behalf of the petitioners, faid, He conceived 
the refolution to be fo perfpicuous and plain, that 
his friends on the other fide ought not to be al- 
lowed to adduce any evidence tending to give it a 
different conftruftion from what it naturally bore 
upon its face. Heobferved that the words of the 
refolution give the right to all thofe who have a 

certain 



HORSHAM. 23 

certain intereft in burgage land : an expreflion 
which he thought the Committee would not 
have ufed, except they had meant to negativefbme 
other qualification which was contended for. 
That, in point of fa6t fuch a propofition was 
brought forward, that iflue wa$ joined upon it, and 
evidence heard on both fides, was clearly apparent : 
for though it had been (aid that the queftion of 
admittance, ftridtly fpeaking, was not before the 
Committee, he thought the argument fallacious ; 
becaufe as tlie prefentment mui| necefiTarily by 
the rules of th^ CQurt precede the admifiion, when 
the Committf^ declared that the firft of thefe 
fteps was unnecefiary, they of courfe negatived 
the neceflity qf ^hp fecond. This point there- 
fore having been deci<led by the Committee, 
Dp^n what grounds; of >^hether upon conc|ufive 
^idence it was unnecefiary for |)im to argue, it 
was adopted unanimoujiy by the HouCe ,' which 
proved tp his convidion that whatever fufpicion 
might attt|ch on fome of the ref^lut jons of that 
date could ^C|(be entertained in this i^ftance ; and 
that the queftion having then been fairly decid- 
ed, ought not tq be agitated again. Setting afido 
therefore the opiniojti of Mr. Carew to which the 
Commitee would not pay much attention if con- 
trary to the refolution, it only remained to ehquire, 
whether any ambiguity arofe from the nature of 
the cftate ? For it had been argued, that no per* 
C 4 fons 
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fohs could have the eftates dcfcribed without pre-t 
fentment and admiffion. On the firft conflitution 
of a feud, the land was granted by the, Lx^rd, on 
what terms be chofe to impofe. The inveftiture 
of the tenant was then neceflary to give him a 
complete and acknowledged pight to his poffef- 
fions i and the grants being generally for life, 
every new tenant of courfe received a new invef- 
titure. But when afterwards a greater intereft 
than an e(late for life was taken, which in the 
courfe of time became capable of alienation or de-» 
fcent, the right veiled in the heir or alienee not 
by the inveftiture given by the Lord, but by the 
operation of the law or the aft of the parties. 
Copyholders, indeed, are upon another footing : 
they ftill hold by the will of, the Lord, accord-, 
ing tp the cuftom of the manor j and therefore 
admiffion by the *Lord is ftill neceflary in many 
inftanccs for the perfeftion of their right. But 
tenure in burgage, whiph is foccage, is fubjeft to 
all the general rules of freehold property ; and 
accordingly it is adjniited that the tenant has 
every pthej? right of poffeffion except that of vot- 
ing. But why this (hould be denied him is 
not quite fo clear, when we are told from the 
bighcft authority, that it is a real right attached to 
the land, and exercifed in refpeft of the feifin of 
it, which is all that now ftands in the plac? of in- 
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veftiture. Arguments had been drawn ftx)na 
the difficulty which would be impofed on the;^ 
bailiffs, if they were compelled to judge of the 
fight of the voters from the deeds produced at 
the poll : but that was a hardfhip which the na- 
ture of their office fubjeSed them to in common 
with other returning officers, particularly thofe in 
freehold boroughs, who have no lifl of the voters 
to dired them, and are obliged to cxercife their 
judgment according to the evidence before them. 
The bailiffs in Horfham muft b^ burgefles, and 
might therefore be fuppofed competwt to judge 
of a burgage title. As to the decifions of other 
Committees which had been quoted, they no 
doubt proceeded upon all the circumftances of 
thofe particular cafes ; but in the cafes of Dor- 
chefler ^nd Ludgerlhall, the ultimate decifions 
were adverfeto the novel conftruAions put upon 
the refolutions. Thofe cafes differed from this, 
in which, if there was any ambiguity in the refo- 
luti6n,it was completely removed by confidering 
the evidence adduced at the time, and the fenfe 
of the panies then adting upon it, 

Mr. Douglas, 

On the fame fide, faid, That in his opinion 

there were but three rules of conftruftion which 

could be adopted in explaining a determination 

. fuch as that in qvieftion : ifl, To take the plain 

an4 



t6 C A S E I. 

and obvious meaning of the words : 2dly, To 
advert to their legal import, if they (hould ap- 
pear to be ufed in a technical fenfe : and sdly. 
To call in aid the context if there was any, 
to determine the ir^^ng of what in itfelf is am- 
biguous. In applying fbefe rules to the terms of 
the refolution> he obferved that there were three 
material expreflionsuf^ in it, each of which bad 
. its weight. It gives the right ( i ) to aUfucb per* 
fans (2) z:$bave an eftato, ^c. (3) in burgage 
houfes or lands. As to th« f|ril part of the fen- 
tence,' he oblerved that the ej^preffipn ^// frch 
perfonsy was not borrowed from tl)6 pa^jes, but 
flowed from the Committee itfelf, and w^ tl^^re- 
fore declarative of their opii^ipn y for the agree-^ 
ment of the panies was, that the right ^as onfy 
in burgage tenants^ If, b^fide; this, ^ the 
witnefles for the fitting members fjiid, ^ery 
burgage tenant was of courfe admitte4 to be of 
the homage, thc^ roU was an excellent guide tq 
the returning officers, becaufc it contained the 
name of every voter in the bosough^ But it is 
remarkable that this circumftanqe i« phi^y 
proved by the opinions of candidates who are not 
the beft judges of the rights of ele6tion,-^ancl of 
the (teward, who was too much interefled in the 
queflion not to favour the power of the homag^« 
jury. The proof that many voters had pre^ 
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Ijipted themfelves to the homage and were re- 
je&ed, he attributed to the ncceffity of eftab- 
liftiing th^ charge of a corrupt partiality made 
againft Linfield the fteward; in confequence of 
which he was ordered into the cuftody of the 
Serjeant at Arms : an4 though a fimilar argu- 
ment was attempted to be drawn from the con- 
duft of his friends on the prefent occafion, when 
they applied for a mandamus to procure the ad- 
miffion of feveral of the voters, that application 
was not made with a view to entitle thofe perfons 
to vote, but tQ fetde the law of the corporation, v 
The fame motive gave rife to the quo warrant/^ 
in the reign of James I; and the meafure was ex- 
pedient and neceflary in a borough li^e this^ 
where the burgefles and bailiffs form a body 
politic of a iingular nature, without admif- 
fion or the preftation of a corporate oath. As to. 
the ancient feudal inveftiture, he obferved that it 
was nothing more than the deliveryv of the eftate 
by the Lord, according to certain legal forms, 
the moft common of which, in this country, was 
a corporal delivery of part for the whole by en- 
feoffment and livery of feifin, the deed of feoff- 
ment expreffmg the conditions of the grant. But 
modern conveyances have fuperfeded the ancient 
mode of feoffment ; and a moft complete invef- 
titure may now be given by leafe and releafe, or 

rather 
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rather by a bargain and fale of the freehold for^ 
year, which in law makes the bargainor or te- 
nant of the freehold ftand feifed to' the ufe of 
tthe bargainee, who, by virtue of the ftatute con- 
verting ufes into poffeffion, is fuppofed to be 
aftual fcifin or poffeffion of the eftate, and 
therefore capable of receiving a releafe of the re- 
verfionary intereft which is granted to him the 
next day. Neither is a new inveftitute n§ceffary 
pn a defcent of property, for the maxims with us 
^TC fejina facit JUpitem^^tid m^ortuus feisit vivum,. 
Were the intervention of the Lx)rd neccffary, 
the tenants, till that took place, could npt be 
faid to have their land. If called upon in a 
court of juftice to produce their title, they muft 
give in evidence the court roll, or a copy of it j 
and would thus be degraded into copyholders, 
^nd denied even the right of voting for county 
members. But it had been admitted that the land' 
belonged to die tenants for all the purppfes of 
property v if lb, may they not be faid to have. 
their eftates in the fenfe of the refblution ? The 
flatutc of wills, when it gives the right of devif- 
ing landed property, gives it to ** all and fingu- 
*^ lar perfon and perfons having any manors, lands, 
*? tenements,"* &c. ^nd the word occurs in- the 
8 of Hen. 6. c. 7, which direfts that the knights 
pf the (hires " (hall be t:hQfen by people dwelling 

(«) 32 Hen. 8, c. j« 
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.** and refident in the fame counties whereof 
" every one o{ thtm Jhall have free land or tene-» 
** ment to the value of forty (hillings by the year 
** at lead, above all charges." But \^uld it be 
endured, if a perfon Ihould have forty ftiillings 
by the year in Horfliam, That he (hould be de- 
nied to vote for the county members, becaufe he 
had hot that eftate, as might be pretended^ ac- 
cording to fome local cuftom ? On the contrary^ 
he maintained that thefe inftances, in which the 
Icgiflature has ufed the word have, clearly (hew^ 
That if any perfon has a freehold cftate for every 
beneficial purpofe, he has it in fuch a mannei? 
that he can alfo vote for it. If the Committee ia 
1 715 had only decided that the right belonged 
to thofe who had an eflate according to the cuf- 
tom of the borough, they would have decided 
nothing at all, but have left the right ftill to be 
afcenained by reference to ufage, or to the books 
of common law : but if thofe books are to be 
confulted, what anlwer can be given to the au- 
thorities already quoted, and to Blackftone, who 
fays, (^a) " That burgs^e is only a ^nd of town 
** foccage^QS common foccage by which other lands 
" are holden is ufually of a rural nature." An 
abfurdity would arife from the fyftem contended 
for by bis friends on the other fide, which muil 

{a) 1 Com. p. 8i« 
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tend to its deftruftion ; for if the eftates, as thejr 
fuppofe, revert to the Ljord, and muft be granted 
out, as it were, by him to his tenants, this would 
create a fpecies of Subinfeudation, upon which 
, the ftatute of quia emptor es would attach, and the 
tenants would in law hold not of the Duke of 
Norfolk, but of the King as the next fuperior ; 
and tlicrefore their eftates would not be within 
their own definition of the right, or within the 
limits of the borough. As to Carew*s work, Mr. 
Douglas obferved that the introductory infor* 
mation was frequently erroneous, the moft va- 
luable parts of it being the tranfcripts of the Jour- 
nals relating to the different boroughs. He con- 
cluded by prefling on the Committee the plain 
meaning of the refolution, by which it was to be 
prefumed, the Houfe meant to define the right 
clearly, as fuch determinations were before that 
date declared binding upon returning officers, 
though not upon the Houfc itfclf or its Com- 
mittees. 

Mr. Serjeant Bond, in reply. 

Said, That in •all the variety of matter 
which had been urged againft him, he was not 
fenfible that he had received a dircd: anfwer to 
the principal point on which he had rcfted his 
cafe. The refolution is either ambiguous or not 
ambiguous, and on either ground there is a ne,- 

ceffity 
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tftflity For evidence ; for if it is ambiguous, evi- 
dence mud be allowed to explain it ; if unam- 
biguous, it then remains to be conftrued in fome 
of thofe ways which Mr. Douglas has pointed 
out; the moil proper of which for a tribunal fo 
enlightened as the prefent, is to give the words 
of it their legal import. But the legal conftruc- 
tion may be drawn from two fources equally ali- 
tbentic i from the cuftom and local laws of the 
place, as well as from the common law of 
the land. Though the general rules of pro- 
perty flow from the latter fource, the fignorial 
rights can only be afcertained by a reference to 
the former, which alone in Horiham, a borough 
by prefcription, give the right of voting to bur- 
gage tenants. He never meant to place much re- 
liance on the ftrength of the evidence in 1 7 1 5 
being on his fide of the queftion ; for in reality 
no evidence was adduced at all but one fa<ft, that 
the bui^age roll had been confuked at eleftions, 
which however fpoke lufficiently for itfclf, as the 
names of thofe only who were admitted could have 
appeared upon it. For the petitioners there is only 
the opinion of Mr. Wickers, which was (harp* 
cned by an arreft the day before the poll com- 
menced; which circumfl-ance, he contended, was 
the bafis of the charge againll Linfield, and not 
the improper rejeftion of the tenant?, feeing the 
returning officers were not cenfured. As to the 

tender 
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tender of thie four votes neither admitted or re-» 
fufcd by the homage, it was ekfily explained by 
the natural doubts of the counfel how the Houfe 
Would receive the decifioh of thd Committee, and 
their anxiety to do every thing in their power, by 
fubmittiilg the cafe in every poffibie view to its 
ultiniate d'ecifibn. It feemed admitted by his 
friends on the other fide. That in the origin of 
feodal tenures, the complete inveftiture which he 
had contended for was neceffary. But they had 
forgotten that this borough was nioft ancient^ 
that the lords court was^immemorially holden on 
hode-day^ a feftival in commemoration of the 
expulfion of the Danes, and that there was not 
any record extant of any one voter having ever 
exercifed his franchife, who had not been previ- 
oufly admitted or improperly refufed. They 
had alfo forgot all the dodrine of cuftomary 
freeholds, where alone the propofition for which 
he argued was to be found. It is the opinion of 
Lord Mansfield (^ ), that in thefe and copyholds, 
traces of the feudal tenures are ftill perceivable : 
He did not therefore, as had been alledged, 
think his cafe defperate, when he contended for 
a law in Horlham as ancient as the conftitution 
of parliaments. For though a man might have 
an eflate by a feifin in law, which would enable 

(a) I Burr. 1 08. 
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him to devife or fell it, or to become a fuitor to 
the IherifTs court and vote for a Coroner or 
Knight of the Shire^ it did not follow tliat he 
oould become the tenant of a particular manor 
and vote for the reprefentatives of the borough, 
without becoming a fuitor to the court of the 
Lord. At a time when wages were paid to 
the members, they will be found to execute 
a releafe of the wages to the Lord's tenants 
as to the corporation ; it follows that the voters 
mull have been of the corporation to have 
owed thei w^s, or to have enjoyed the re- 
leafe. Many rights are annexed to cuftomary 
freeholds which do not extend to freeholds in ge- 
neral. By cuftom,vthat may be good which at 
common law is bad, and that bad which other- 
wife would be good. He entreated the Commit* 
tee therefore to look to the cufto.m of the bo- 
rough as they could find that in this cafe, the 
Lord hadprcfen^ed his rights inviolateamidftthe 
almoft general wreck of the feudal fyftem [A]. 
The Committee refolved, Thaf the counfel for 
tbe fitting members be not permitted tojhew by evi- 
dence that it is necejfary that perfons having an ^ 
tate of inheritance or jor life in burgage houfes or 
burgage lands, lyingwithtn tbe borough ofHorJham, 
Jhould be prefented to or admitted at the Lord's 
courts in order to be qualified to give their votes at 
D tbi 
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the cleSlhH of Members tofirve in parliament for ihi 
/aid borough. 

iThis refolUtion being communicated to the 
parties, the counfel for the petitioners proceeded 
with their 

Evidence. 
The poll beirig delivered in, the numbers ap- 
peared to be, for 

Mr. Shelley i j 

Mr. Braddyll 24 

Lord William Gordon 20 
Mr. Baillie 19 

Tendered for each of the petitioners, anci 
rejefted — 42 

In the courfe of the caufe nineteen of the 
votes for the petitioners were admitted by 
aieir counfel td be bad, tliirteen were de- 
cided hy the Committee to be good, and two 
admitted on the poll, one of which waS a crof* 
vote remained unitopeached ; which made their 
numbers ultimately 15 and 14. 

Twenty-two of the tenders wete abandoned^ 
but a fhort account of their tides was taken in 
writing by the poll clerks at the time they were 
rejefted. 

The counfel for the fitting members gave up 
ten of their votes ; and the Committee was of 
opinion that two others wefe bad j fo that their 
numbers were reduced to thirteen and twelve. 

Of 
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Of thefe/even, including the crofs vote, remained 
unimpeached, and two were decided to be good; 
but it became unneceflary for the Committee to 
decide on the validity of the other four votes, viz. 
thofe conveyed by Sir Henry Fletcher, as at all 
events the petitioners muft have had a majority. 
Several of the votes for tlie petitioners alio ap- 
pear to have been left undecided for the fame 
reafon. 

Some account of the indfvidual votes will be 
given hereafter; but I {hallfirft notice the gene- 
ral points which occurred in the caufe. 

The counfel for ^fitting members attempted 
to add to their poll the vote of Mr. Medzoin who 
claimed to vote for the whole of the Red Lion ; but 
was rejedtcd by the bailiffs becaufe he had only 
been admitted to part of it. The counfel for the 
petitioners denied the tender of Medwin, and in- 
filled t||at it ought to be proved before evidence 
(hould be received of his title. This was oppofed, 
on the ground that the whole of the voters cafe 
ought ro be taken together j but the CommitteQ 
being of opinion that the tender (hould be proved 
in the firft inftance, evidence was given on 
both fides as to that point(^). The evidence was 

{a) It was obfervcd that the poll did not furnifli prima 
facit evidence of the tender; for though Mr. Med'.vin'fi 
name was written in 'the column of the voters, there was no 
tnai'k oppoHte it to fixew for whom he voted. 

D 2 cpmradictory ; 
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cciitraditflor}' ; but the Committee determinea 
That // was not proved that Mr. Medwin tendered 
kis vote for the fitting members. 

The fuFVcy of the borough in 1611 was de- 
livered in {a) ; and from the turn which thr 
caufe took after the fecond decifion of the Com- 
mittee hereafter ifnentioned, it was underftood 
by all parties that every burgage mufl bo refer- 
red to feme entry on that roll, and proved to 
cxift now, as it was there defcribed. 

Mr. Lee^ who attended on behalf of the peti- 
tioners to take minutes of what pafled at the flec- 
tion, declared that the forfy-two tendered votes 
were rejefted by the baililfe", though they prp-^ 
duced their conveyances, and offered to prove the 
execution of them, 'the reafon given was, be- 

{a) Fide Appendix, [B J As to tfie courfe the jury took in 
prcknting the burgages in Scarfolkes , fee th? vote of EJ^ 
nJDard SteJman for the fitting members. In poiltirig out 
the diiference between this boroitgh and DinvAJfoni Mr. Mtlls^ 
in fuinming up for the fitting members, oWerved, tha; 
in Downton the earlieft pipe roll bore date only about thirty 
Jears after the renewal of the right of c!e(5lirig members to 
parliament ; rrhercas in this boroteh 300 years had elap* 
fed between the firft eledingot members and the taking of 
the ftirvcy in 161 1 ; nor was the fiirvcy made with a viev^ 
to c!c(5tions. He thought therefore the accuracy of it might 
be queftioiied, zrA tliat it ought not on all occafions to b« 
confidcrcd as condufive ; but no flepa were taken by either 
party to bipeach its authority. 

cau& 
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IQaufe their names were not on a certain roll 
which contained the nam,es of all who were ad- 
ipitted to their eftares at the court baron. The 
voters whofe names wejre on that roil, were ad- 
mitted to poll though xhey did not produce their 
deeds J the prefentment of their titles on the 
cjourt rolls, from which the burgage roll was 
taken, being deemed conclufive. The roll was 
handed to the bailiffs by the flgwajd, who was 
iiimfelf rejefted by jfhem, becaufe he was only 
admitted for a part of the Red Lion, having 
claimed to vote for the whole. Mr. Douglas 
read the Journals of 1 715, pointed out the fpn- 
fequenccs of a wilful difbbedience to the refoly. 
tjon of the Houfe, and recommended a dQu)3le 
return. The coiuifel for the fitting memt^ers 
anfvvered his arguments at length j but of their 
Ipeeches the witnefs had not takea any notes. 
pne of the bailiffs declared that the roll was a 
lietter rule to go by than the laft determination. 
The witnefs being about to ftate that fome oftlie 
v<)ters jn the intereft of the petitioners had ofr- 
fered to prove th(^ir titles at the court baipn, 
holden on the morning of the eledtion, 

Mr. Chatnbre objefted to entering into an in- 
•quiry of what paffed at the cou^ baron ; for as 
the Committee had decide^jthaf it was unnecef- 
fary for the voters to \>^ admitted at that court, 
the proceedings there had nothing to do with the 
P 3 cleftioni 
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cleftion, neither was Mr. Medwin's condud aa 
fteward, relevant to the charge of mifcondu6l in 
the returning officers who were not prefent at 
the court baron. Accordingly Mr. ElliSy Lady. 
lrvine*s (leward, had declared when he tendered 
the rejefted votes to the homage, That he de- 
fired them to be put on the roll,not for the purpo- 
fes of the eleAion, becaufe their prefentment was 
not neceflary on that account, but in order that 
they might do their homage and pay their fees. 

Mr. DouglaSy on the other hand, infiftedji' 
That as the fteward had been appointed polU 
clerk by the bailiffs, the prelumption was that 
he advifed them to aft as^they did j that this evi^ 
dence was now offered to evince a confpiracy 
between him and them, and that what was guilt 
in the one would be proved to be fo in die 
others. But the Chairman acquainted the coun- 
fel, That the Committee thought the evidence 
objeBed to was not admljfible under the prefent 
circumftances. 

Some queftions being afked of the witnefs as 
to the confideration paid for the grants, thepof-. 
feffion of the tenants, and the cuftody of the 
deeds, Mr. Partridge noticed the crofs exami- 
nation, and required to know from the counfel 
for the fitting members, Whether they meant to 
contend that the bol-ough of HorQiam was not 
^ burgage tenure borough? Upon this, Mr, 

Graham 
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Graham &idj J^t he did not think this was 
fi pure bqrg^e tenure borough fimilar to 
Pownton and Clithero, where it was underftood 
that an unity of tenement was neceflary to be 
proved, and where the doArine of pccafionality 
did not apply to conveyances of the burgages. 
In thi§ borough, he believed, no perfon ever 
thought that an individuality of tenement and 
rent, frotn the earlieft ages, was neceflary to be 
proved. It bore a greater, refemblance to Oak- 
hampton, and was a burgage tenyre bprough in 
the common fenfe of every ancient ^urgage or 
foccage borough ; where th^ freeholds muft be 
proved to be ancient, and ancientiy holdlen pf 
the Lord at a certain rent. * 

The Committee having dire^fted the roopa to 
be cleared, deliberated and refolved, ^hat it is 
ifot competent to th^ counfelfor the fitting members 
to offer evidenfe tofi>ew that the right of voting at 
Horjham is in freehold property ; // appearing to 
the Committxe to be contrary to the last refolution 
eftbe Houfe of Commons,, tvhifh diciares it to be in 
ktergage houff and burgage hn'dfi* 

Mr. ^llis defcribed the circumftances attend- 
ing the elc6tion as Mr. Lee had : they will be 
Oior^ fully noticed in Mr. Cbambre's defence of 
;he returning officers. The witnefs faid. That 
Mr. Medwin was town clerk as well as fteward 
of t^e borough i and that, as it was cuftomary 

P4 C^ 
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for the town clerk to take the poll, no objeA?on 
was made at the eledion to his ading in that ca- 
pacity. The witnefs on a fubfeqilent day, faid^ 
That he had ferved the office of bailiff three times, 
and that it was cuftomary for the bailiffs to coUeft 
fifty-two fhillings, the amount of the burgage 
rents, and to pay them to the Lord's fteward at 
once. 

The counfel for tbg petitioners then produced 
feveral deeds to eftablifh the title of ff^itmore^ 
the firft voter who was rejeded. When fome of 
thefe h^ been read, 

Mr. Graham faid, He admitted that the prp- 
perty for which Whitmore claimed to vote, wa^ 
of burgage tenure, and that the title was derived 
down to Lady Irvine j but though he admitted 
this, he by no means acknowledged the Vote tQ 
be good. In his apprehenfion there were tWQ 
fpecies of burgage tenure, which differed in many 
refpefts. The one Vas burgage tenure at com- 
mon law, the definition and nature of which is 
fo well explained by Littleton, where the land, 
by prtqe of the ftatute of quia emtorefy admits of 
being fplit into any number of parts, eisich of 
which will carry a vote, provided the Splitting 
Aft does not attach upon it. The other is 
burgage tenure according to the law of parlia- 
ment, as declared in Downton and a few other 
boroughs of that kind, where, as it had been de- 
cided 
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cided that the freeholds may he conveyed with-5^ 
out any confideration the moment before ai^ 
cledtion, it was but fair to compenfate fo great 
aa advantage, by requiring the ftrifteft proof that 
the tenements had in the earliefl ages exifted ia 
the very (hape which they bear at prefent. But 
the burgage tenute at common law is governed 
by the ftatute of Weftr. 3, above mentioned, 
which cxpreflly provides quod-dje cetera liceai uni" 
€uique libera homini terras fuas^ c(u temmeuta 
fua^ feu partem indej ad voluntatem fuam vendere y 
and by enaAing that the feoiiee (hall hold 
of the Lord of the fee by the fame fer- 
vices as the feoffor formerly held by, makes 
him equally a tenant in burgage. He would 
zSk therefore which of thefe two fpecies of 
burgage tenure was meant by the refolution 
of 1 7 15? Had Lord Coke read that refolu- 
tioi\, he would have thought it pprfedtly clear^ 
becauie he only knew burgage as it exifts 
at common law ; his aflonifliment would have 
been great, when told that there was another kind 
of burgage tenure, eftabli(hed in fome conveni- 
ent corners, where very different rules prevailed. 
But fince that wa^ the cafe, the Committee ought 
not haftily to decide that the tenure here was 
burgage, of the nature of that in Downton, 
-Without allowing his friends to prove that a very 
different law prevailed in this borough, which 
would create fuch an extrlnlic ambiguity, as on 

every 
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txtry principle muft be removed by extrinfio 
evidence id). 

Mr. Millsy on the fawfu Jidf^ faid,That itfeetn^ 
cd to him, that the CQinmittee inftead of call- 
ing on bis friends to diftinguifh florfham from 
other burgage tenure boroughs, in the fenfe in 
which they are underftood by the petitioners, 
ought to ^11 on th^m to, prove beyond a doubt 
fhat the burgage tenure here meant, was that in 
the parliamentary fenfe^ and not that according 
to the common law ; becaufe the doftrine of the 
common law was eftabliftied long before pariia- 
mei^t attempted Xo explain it. It muft be ac- 
knowledged that tl^e old writers define, tenure iix 
burgage very differently from ;he fenfe which 
the petitioners attril>ute to it, Recording tQ 
(hefe authors^ if a tenement Holder^ by the ren- 
der of twejve pcnce,^ were divided into twelve 
patts, the rent is juft as cero^in as before \ nam cer^^ 
turn efi quod cer turn nddipoteft^ Each part con^^ 
tinucs to be within the ancient boro.ugh, is holder^ 
of the Lx)rd by a certain rent, and as indifputably 
of burgage tenure as if it had always retnained an * 
individual tenement. This dodrinc refts on the, 
wifeft and mpft politic principles ; for as the 

(«) Amhtguitfs verhorum lalens verificationefuffJeturi nant 
^d ex f ado orUur amhiguum yerificatione faHi tollitur* See 
ihifi rule exemplified in Bacon's Maxiinsi Reg. 2y 

land 
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hod ir\ the courfe of time muft be divided by 
defcent among females, devifes, purchafes, &c, 
the Lord would lofe the fruits of his tenure, hi^ 
rent and fervices, except it were provided as ap- 
pears by the fecond chapter of Littleton on thi^ 
fubjeft, that the rents fhall be aypportionable, and 
that in cafe a female inheritSji the hufband in righc 
of his wife (hall perform fealty and fervice. So. 
alfo it might pofEbly happen by the defcent of 
all the property ^mong coparce^e^•s that the right 
of voting could not be exercifed : an abfurdity 
which would juftify him yi contending that the 
right was attached to burgage not qua an entire 
burgage, but to each part as equally bur^e. The 
common law dodrine being therefore fomuch the 
ipore ancient, and the parliamentary dodrine of 
burgage fo dangerous, he thought his friends on 
the other fide ought to eftablifh moft clearly the 
generic principle they CQntende4 for, which in 
his apprehenfion was only a rule attaching on par- 
ticular inllances, inftead of being a general prin* 
ciple and definition laid down by parliament. , 
Sure he was, that in all the feveral Downton 
cafes, the law was argued as peculiarly applica-* 
bie to that borough. And that the modern idea 
of this tenure was not entertained by the Houfe 
at the commencement of the prefent century, is 
apparent from the evidence received by the Weji-^ 

hury 
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hury Committee in 17 15 (j) and reported to th^ 
Houfe. For though the refolution of 1 70Z 
gives the right to the tenants of burgage houfes; 
in 1 7 1 5 the fitting members counfel were allowed 
to prove by evidence that the right was not only 
in whole and half^ but alfo in quarter burgages 
paying one penny rent. In Horjham the refolu- 
tion alfo gives the right to ^he tenants of burgage 
lands i but the expreffion land is moil indefinite, 
and can hardly be faid to mean a fpecific quan- 
tity of property, efpccially in a borough where 
the property has fludluated much, and been 
much divided; and therefore differs entirely froni 
Downtonj where it was proved that fince 1448 
not a fingle burgage had been created. Had 
Mr. Hampden life'd the generic term burgage 
in the fenfe now put upon it, he would have de^ 
fined it more accurately, as he muft have known 
that it would have been conftmed very differendy 
by every man of plain fenfe and every profeflion4 
lawyer. Thefc muft fay, that in burgage the 
right of voting ought to follpw the transfer of the 
land, which b'efid€s extencling the right, would 
ftrengthen the corporation of the borough, 
which by the monopoly of a few perfons, or the 
difpofition of the law itfelf, might otherwife be 
cxtinguiihed. He trufted therefore that as the 

(m) 18 Jouro.p. 149. 

rigln 
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right h^ contended for was neither impolitic 
or illegal, but the contrary, he flibuld be allowed 
to prove that it exifted here by the conftant 
ulage of the place, the concurring teftitnony of 
all parties, and the (ubfequent conduft of thofe 
who in 1 7 15 were fuccefsful. 
On the other hand, 

Mr. Cartridge acknowledged that the definition 
of Littleton was accurate, and that all the doc^ 
trine which had been quoted from his book ap« 
plied to burgage as freehold property at the com- 
mon law. But with refpedt to the right of voting, 
there flill remained xo confider the law of par- 
liament, which had always been faid to.be a law 
byitfelf^ difHcultof attainment^ {a) and of which 
common lawyers were, perhaps, not the bcft 
judges. That law had been fettled with re- 
gard to burgee tenure boroughs, after very fre- 
quent and very folemn difcuflions ; and it was 
now he apprehended moft generally underftood^ 
that as the a6t of Will. III. againft fplitting pro- 
perty, did not apply to tliat fpecies of freeholds, 
becaufe by the law of parliament burgages could 
not be fplit, fd neither did the doftrine of occa- 
fionality in the transfer of the eftates. The laft 

{a) This is Lord Coke's opiniony 4 Inft. p. i j. 6th edit, 
where he quotes Fleta, lib. a. cap. 2. Ifia lex ab omnibus 
^ quarmda^ a mukU ij^n^ata^ afaucis co^nita^ 

' refolution 
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tefolution of the Committee .hacl bound his 
friends on the other fide from (hewing that the 
right of voting was in freehold property ^ which^ 
taken with the determination of the Houfe in 
17 15, hb infifted made Horiham as complete 
a burgage tenufe borough as any other wliat- 
even 

Mr. l)ou^laSy oil the fame fide, faid. That it 
feemed to him more reafonable to take the words 
of the refoluticn as general terms defcriptive of 
the right of voting, as it exifts in all burgage 
tenure boroughs whatever^ than as conveying no 
gerieral or well-known meaning, but requiring 
farther explanation from the ufage of each par- 
ticular place to which fimilar expreflions may be 
applied ; for in that cafe no definite idea would 
be conveyed by the words burgage houfes or lands, 
but they would admit of twenty different con- 
ftruftions in different boroughs. It wgs natural 
for the petitioners to rely on the feveral Downton 
cafes, becaufe it was within his recolledtion that, 
in the firft of them, Mr. Serjeant Davy and Mr. 
Mansfield contended that the fplitting aft did 
not attach on that bofough, not becaufe the ufage 
was contrary to the enaftment of the ftatute, but 
becaufe it was hot the intention of the legiflature 
that it fhould attach on burgage tenure boroughs 
in general ; for, faid they, if that had been the in- 
tention of parliament, -as burgage tenure was well 

known 
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khown in the law of parliament, it would have 
been particularly mentioned. He had been engag-* 
^d in afl the fubfequent contefted elections from 
that borough, and from a caufe not depending 
on him, at different times on oppofite fides ; but 
he had always underftood that the decifions of 
the Committees were formed on the genetal law 
of the land (of which the law of parliament is 
a branch) and not on the particular ufage of the 
i^t, which on the contrary was adverfe to the de-i 
finition of the tenure, inafmuch as the burgages 
were frequently found to have been fplit, either 
by defcent among coparceners, or illegal attempts 
to multiply votes* Perhaps on this fubjeft the 
borough of cut hero may furnifh a ftronger ex- 
ample than Downton; becaufe in the latter 
there is no refolution of the Houfe. In Clithe- ' 
ro, as has been obferved, the explanation of ^he 
vford Jreeholders is referred to the judgment of the 
htfi parliament y which judgment is therefore a 
parliamentary declaration of the nature and rights 
of burgage property, and (hews that in it, the 
right of voting is, by the law of parliament, con- 
fined to a fingle indivifable tenen]^ent : for it was 
that judgment of the laft parliament, and not the 
ufage of the borough, that after a long conteft 
induced the Committee to decide Y^j that the 

(<i) This Cafe is not reported, 

law 
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law was in Clithero as it was in Dowilton; 
There is not indeed an exprefs refolution on 
the Journals defining the nature of ttirgage ; 
but neither is there of Scot and Lot, or free- 
hold boroughs ; becaufe the Houfe having once 
declared the nature bf the right of voting, fup- 
Jpofes it is the practice becaufe it is the duty of 
each member, to ftudy and underftand the law • 
which governs it. He felt no hefitation there- ^ 
fore in acknowledging that the inconveniencies 
which Mr. Mills had pointed out might exift 
in this tenure: for, if daughteifs coparceners 
chofe to infill on their writ of partition, the bur- 
gages would neceflfarily be fpht, each taking her 
fliare and rendering to the lord a proponionable 
rent. But the right of voting being from its 
' nature indivifible, muft neccflarlly be fufpended 
till thofe particles were again united ; for it is 
attached to the whole burgage, and cannot be 
cxercifed for a part. A right fuch as that con- 
tended for, might by poffibility exift in a bo- 
rough. It was enough to fay, that it did not 
exift here ; but it would alfo have its inconve- 
niencies, as under it even an inchfquare of pro- 
perty would carry a vote ; whereas, in Horfham, 
if the right of voting could not be fo much ex- 
tended as in freehold boroughs, fo neither could 
the number of votes be diminifhed while th^ 
burgages remained diftinft and entire. 

Mr. 
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, ATr. Graham in reply ^ faid, He did not con- 
tend that, upon the prefent view of the cafe, it was 
clear that the right of voting in Horfliam was 
as he had fUted it ; but merely claimed the 
libeny of Qiewing by evidence, that the law in 
Horfliam coincided with the general common- 
law dodrine of parliament, in which he denied 
that the term burgage was to be underftood in that 
generic imqualified fcnfc which had now been 
put upoji it. The chief objedtion to his argu- 
ment feemed to be, that it would deftroy all dif- 
ference.between burgage and freehold boroughs ; 
but an cflential difference would ftill exift, inaf- 
much as after he had eftabliflied his propofition, 
he could fupport no vote, but what was given 
in rcfpcA of property, that wasancfently of bur- 
gage tenure (which conftituted the leaft part of 
the borough) and that had not been invariably 
holden of the lord at a certain rent, though it 
might not have that other capricious quality of 
having always exifted in the very fame ftiape. 
The tenures would therefore ftill remain 33 dif- 
^tinft as burgage and foccage muft appear to be, 
to any one who condilts Littleton. Mr. Doug- 
las had indeed indfted, that the do^rinc of 
burgage tenure in its confined fenfe, was a tradi- 
tionary law of parliament, and as well known 
as the defcent of land to the eldeH: fon by the 
'common law; and he had accounted for the 
' E filence 
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filence of the Journals on the fubjeft, upon the 
principle that many things are not to be found 
in books, which exift in the mouths of a whole 
people. But this idea could never be fupport* 
ed by the cafe bf Downton, for there was no 
parliamentary declaration of the right there^ be- 
caufe there is no refolution of the Houfe upon 
the right of eleftion, which could only there- 
fore be collefted from the evidence of ufage, or 
the admiffion of the parties. The Committee 
on that borough' feparated the abufe which ap- 
peared t6 exift in it, from the original law of the 
place, and muft have been of opinion that the 
half and quarter burgages (a) originated with the 
original grant of the land, and ought therefore 
to carry votes as well as thofe which bore a 
more complete form ; but if that decifion was 
founded, as appeared to him, on the law of the 
place, it would have been an aft of folly in fub- 
fequent Committees to apply it to other bo^ 
roughs, with which it could have no connexion. 
So in CUtbero^ to fettle the right it was found 
neceflary to refer to the Journals of an early 
date ; but that reference could only have been 
made in order to find out the local conftitution 
of that borough, which had certainly nothing to 
do with Horfliam, Such therefore, being the 

{a) See the Cafes of Downton iaDoug« U i Lud. 

lav 
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law of thefe places, and perhaps of ten or twelve 
other boroughs (in which the decifions of thofc 
two Committees were not queftioned, becaufc 
none of the parties imagined the law and uTage 
there to be different) Can thofc cafes conclude 
Horjhamy where that right was never heard of, 
nor ever exercifed ? The law as it now exifts in 
Downton was not fo underftopd till the decifion 
of the firft Committee : no trace of it was to 
be found on the Journals ; it cannot be coUedled 
from Lord Holt's judgment, who, though he 
fays the right of voting is attached to burgage 
land, does not (ay it is attached to any particu- 
lar indivifible quantity As therefore the doc- 
trine he oppofed could neither be collefted from 
the law of parliament or the law of the land, 
he entreated the Committee not to draw a gene- 
ral rule from a few particular cafes, and to apply 
it to others which were governed by ve^y differ- 
ent principles. 

The Committee having deliberated, refolved^ 
^at tht conn/el for the fitting members be not 
fermitted to offer evidence of any local ufage in the 
horougb of Horfham of fpUtting and dividing an- 
tient burgages. 

This being communicated to the counfel, and 

ibme converfation arifing about the meaning of 

the refolution, the Committee declared, That 

diey meant to leave it open to ihe fitting mem- 

E 2 bers 
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bers counlel, to (hew if they pleafed the occa- 
fionality of particular votes j for that they were 
not of opinion ' with the counfel for the peti- 
tioners, that becaufe the ancient burgages could 
not be fplit, the conveyances of them could not 
be occafional i but, that if that queftion was 
.meant to be agitated, the difcuffion of it ought 
to be brought on, as foon as poiTible. The 
counfel for the petitioners alfo wiflied to bring 
on the queftion immediately ; but thofe of the 
other fide declared, that they could pot take that 
ftcp without confulting their clients. After this 
fome queftions being afked of the witnefles, by 
the anfwcrs tq which it appeared that no confi- 
deration had been paid for feyeral of the grants j 
and that the voters had never had their deeds, 
delivered to them till the day of the eledion ; 

Mr. Partridge " claimed to have the quef- 
** tion argued, Whether occafionality applies to 
** burgage tenure or not ?" But this being ob- 
jefted to, on the ground that the fitting mem- 
bers had a right to referve die objedion till ic 
was their turn to open their cafe; both fides were 
heard, , and the following refolution come to : 
That the Committee do not think it proper in tht 
prefent ftage of the caufe, to callfipon the counfel to 
argue the quejtion of occajionalUy ; but it was ob- 
ferved, that no more queftions of this nature . 
were put by the counfel for the fitting members, 

which 
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which would have given the counfel for the pe^ 
titioners an opportunity of objcding to their re- 
fcvancy, and bringing the point to an ifTue. 

Mr, Graham, in a fubfequent ftage of the 
cairfe, when he opened the cafes of the fitting 
members votes, faid. That a dread of fubverting 
a pofuion very generally received, though not 
founded on accurate reafoning, together with 
other confiderations peculiar to the cafe of his 
clients, had induced him to abandon a ground 
which he niight have taken, and to allow the 
votes againft him to (land or fall according to 
the legality of their titles, and independently of 
circumftances of fraud and occafionality in the 
conveyances, Mr, Mills having alfo in his fum- 
fliing up touched upon this topic, the Conimit- 
tee intimated, that as that queftion (which was 
of great difficulty and importance) had been 
waived by Mr. Graham, it could not be fup-r 
-pofed to weigh at all in the judgment they were 
^bout to form. 

In the courfe of deducing the titles of the 
voters, the counfel for the petitioners, in confe- 
quence of a notice to tliat effed:, called on Mr, 
Medwin the fteward of the manor, to produce all 
the court rolls that were in his pofiefiion ; and 
he having admitted that he had no court roll, 
or minute of the proceedings of a court of an 
earlier dace than 1699, except the roll of 
E 3 i6u. 
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l6ii, and a rent?^l of 1686, they oflfercd a' 
book, intituled Burgus ei Mantrium de Har^ 
Jhanty 1650 — 1768, which they faid camefironi 
the pofleflion of Lady Irvine, aad contsdned 
among other articles, items from the court rolls 
during the time that theoiiginals were allowed 
to be miffing. 

This evidence was objc<5tcd to as coming from 
a perfon who had not the legal cuftody of it ; 
but on the contrary had an intercft to corrupt 
the entries of the original rolls. It had not beea 
proved that thefe originals were loft» if they ever 
cxifted ; nor could thefe be taken to be a copy 
of them, feeing the names of the homage arc 
frequently omitted, and the ftile of the court is 
in many inftances inaccurate. It was faid there- 
fore to confift of partial extrafts from the rolls ; 
and that if the courts were to be prefuiped regu- 
larly kept, there was a. chafm in it (which was 
pointed out) during which time the proceed- 
ings of former courts might have been com- 
pletely refcinded. 

. But to this it was anfwercd, That the fame 
inaccuracies were frequently to be found in the 
original minutes of the couns produced by the 
(leward, the court rolls not having been drawn 
out from them. That thefe inaccuracies might 
furni(h an obgeAion to particular entries where 
they were dete&ed, but ought not to be alloRved 

to 
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to impeach the authorUy of other eatries which 
were more accurate. That the Committee 
would prefume that courts were held between 
x6ii and 1699 ; for otherwife the corporation 
muft have been diffolved, as from the courfe of 
nature none of thofe who were admitted at the 
former period could he alive at the latter ; and 
that it was the intereft of the Irvine family to 
perpetuate the memory of the proceedings at 
thofe courts, by taking copies of the rolls or mi- 
nutes, which this book muft be prefumed to 
coBtain. The Conunittee were of opinion tba$ 
tie evidence was admiffible^ 

The original poll of 1714 was produced, and 
many original returns, which afforded the parties 
an opportunity of comparing the names of the 
voters at the bottom of the returns with the 
fignatures of the various deeds. 

Mr. Medwin, as fteward of the borough and 
manor, t)roduced minutes of courts baron held 
after 1699, which he had found in the evi« 
dence-room at Arundel Caftlc. He had not been 
aUe to find any between 1793 and 1738 ; nor 
did he know who were ftewards during that time. 
He alio delivered in a " rental of 1686 (a)^*^ 
and a paper, intituled ^^ A general burgage lift 

(a) It was obferved that this rental increafes the amount 
otthe rents to fifty-five fhilltngs and ten-pence; whereas in 
ibi I the fum total is exa^ly fifty-two fliillings. 

E 4 «* taken 
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*^ taken as to the old names, from^n old furvcy 
" of the borough, and as they now (land tliis 
*' year 1741, and what each paid when that 
^* furvey was taken ;*' and the fame was referred 
to without oppofition. 

It was'underftood that the defcrtption$ of the 
old deeds produced, were referred to and copied 
into the minutes of the Committee, not in order 
that a title might be deduced to the prefent 
proprietors of the burgages from the owners of 
•them in 161 1 (for it is evident from the parti- 
cular cafes that this was not always done, the 
parties frequently refting upon their polfeflion, 
which if of any length of time, is evidence of the 
beft title) ; but that the completed proof might 
be furnirtied of the identity of the burgages and 
Wieir contents. 

In illuftrating this fubjeft, Mr, Mills oWerved, 
That five points were generally made the fub- 
jeft of enquir)^ 

1. The name of the burgage, which, if found 
in all the deeds to be the fame, would afford a 
prefumption in favour of the identity of the 
burgage. 

2. The foii/^;i/5, which are extremely necef- 
fary ^to be confidered in this tenure ; becaufe if 
any part of an aggregate fpecification were after- 
wards omitted, that omiffion, if no fatisfadtory 

account . 
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account were given of it, would undoubtedly 
deftroy the vote, 

3. The boundaries y which, if all along defcrlb- 
cd in the fame manner, will create a ftrong pre- 
fumption in favour of the contents. 

4. The rent ; for though rents may be releaT- 
ed or abandoned by the Lord, where that is not 
the cafe, if the rent is leflened and the contents 
are not proved to be the fame, the prefumprion 
is, that the burgage is not entire. 

5. Tht fituation of ihejlreets\ which the learn- 
ed counfel obferved had been defcribed by a 
perfon of great local knowledge (Mr. Hurft) but 
which it IS apprehended will be bed underftood 
by the map. He alfo referred to the five pro- 
pofitions in 3 Luders, p. 2 1 o (a). 

(a) I. In a proper burgage tenure borough, the right to 
vote is incident to the freehold intcreft of every burgage. 

2. Such right may be fufponded, but cannot be extin- 
guished. 

3. Every ancient tenement fituate within fuch borough 
and held by foccage tenure, » a burgage. 

4. . The chara^eriftics of a burgage are. That the tenant 
is liable to pay to the Lord of the borough a rent certain, a 
relief upon defcent, and a fine upon alienation. 

5, The queftion, Whether a tenement is or is not a bur- 
gage, being a queftion of prefcription, the affirmative may 
be etlabltilied by any of the modes of proof by which other 
prefcriptioos or cuftoma are proved, 

Mr. 
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Mr. Chambre 

Havkig taken aa opportunity, in the middle of 
the caufe, of requefling to be heard in defence of 
the returning ofiiccrs, iaid, That die chargje ^ 
agamft his clients feemcd to be of a double nature, 
inafmuch as they were accufed of having aded 
viixh gro{s injuilice by violating the right of 
eledion, and of having miiconduded themfelves 
in appointing Mr. Medwin to be the poll- 
clerk ^ for as to the charge of partiality he did 
not perceive that it was fupported by any evi- 
dence except what went to eftablifli the two for* 
mer points. As to the latter charge, Mr. Doug- 
las by not mentioning it in his reply, ieemed to 
have acknowledged that it did not weigh much 
in his judgment. Their predeceffors in office 
bad adted in a iimilar manner ; and it was a 
matter of little confcquence who was poll clerk, 
provided he were not a man of notorioufly bad 
charader, as he is bound by oath to do his duty, 
and is merely the fervant of the returning offi* 
cers. Accordingly it is in evidence. That no 
objeftion was made to the appointment at the 
eledion. Faffing therefore from this charge, 
which appeared to him to be too frivolous to be 
dwelt 0A# be (hould fay a word or two as to the 
fad of Mr. Medwin handing them the burgagt 
ralL This he thought had been unfairly urged 

a5 
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a^ a proof of crimiDality both in the fteward and 
bailifls ; for it does not appear that the original 
minutes of the courts baron were called for by 
cither party, or that any objedion was made to 
the accuracy of the roll. If therefore there was 
any probable ground for the returning officers to 
regulate their conduct by the prefentments of the 
homage jury, they could receive the roll (which 
was drawn up with reference to thofe pre^ 
£€ntments)f rom none other than the fteward, 
who had the legal cuftody of the records of the 
borough; fo that that circumftance muft reftoa 
its own intrinfic merits, which could neither be 
enhanced or leflened by Mr. Medwin's conduft. 
The quedion theu is, Did the bailiffs ad in a 
manner fo grofsly corrupt, fo illegally partial, 
that befides fubjefting themfelves to the penal- 
ties inflicted by ihe law for making a falfe re- 
turn, the Committee were called upon to re- 
port their condud 10 the Houfe, that they might 
undergo a greater degree of puniftiment ? Bufc 
where the error is merely in judgment, there is 
BO caufe for this extraordinary feverity. The 
Committee would refled that the duty of a re- 
turning officer is extremely perilous ; and tliat 
by the conftitution of many boroughs, it is im- 
pofed on perfons frequently very ill calculated to 
decide fuch matters of importance as come 
before them. Accordingly, the perfons who 
•ded in that capacity in the prefent inftance, 

were 
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were not enabled cither from their habits of 
education (the one a tradefman, the other a 
farmer) to form a correft judgment of the 
learned arguments of counfel. It is laid, how- 
ever, that they afted as they did after notice 
of the confequences, and it is' proved that the 
refolution was read to them : but whatever ar- 
guments might be drawn from the language of 
the laft determination, it does not appear that 
the preceding evidence reported to theHoufein 
1715 was read ; and therefore the Committee 
will confider whether the bare words of that re-< 
folutipn are fo explicit of themfelves, that with- 
out any farther light, their fenfe muft be obviona 
to every perfon who reads them* It is indeed to 
be lamented, that refolutionsof theHoufe on the 
rights of elcdion, which are of lo much force, 
fliould frequently be expreffed with fo little ac^ 
curacy ; the only excufe for which is, that the 
Houfe when it pafled them, perhaps meant only 
to difpofe of the feats; and therefore, fuppofmg 
that the bailiffs did advert to the evidence laid 
before the Houfe, they might ftill have- meant 
to a(ft with fairnefs, becaufe they muft have 
feen that the evidence was contradiftorv to 
the fenfe they were aflced to put upon the 
. refolution.-=-Mr. Chambre here argued from the 
report of the Committee in 1715, that there- 
turning officers might very honeftly conclude 
that the queflion of admiflioii was net decided 
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by the Houfe, but that the Houfe contentccl 
iifelf with deciding the right to the feats, and 
mentioning in a general way the right of eleftion. 
It was more refpedful to fuppofe that the Houfe 
did not decide that queftion, than to fuppofe it** 
was decided contrary to evidence. 

But even if they were convinced that the 
Houfe meant to decide the point, they might 
urge as their excufe what has been faid of the 
penner of a will, quod voluit non dixit. The 
Houfe has not expreflly declared the decifion of 
the queftion ; and the bailiffs might therefore 
think that they were not bound by the words of 
the refolution, but were at liberty to give fcope 
to the ancient ufage of the borough. 

It has however been faid, that Mr. Douglas 
(poke fo forcibly on the fubjeft, that little excufe 
•is left for their conduft. What the arguments 
then ufed by that learned gentleman were, 
does not appear. All that could be done, 
therefore, was to fuppofe that he had argued. 
as well on the huftings as he had in the com. 
mittee-room, and to fee whether thofe argu- 
ments were of fo decifive a nature as to convince 
plain unlettered men. One topic much in- 
fifted oil by that learned gentleman, was the. 
word having: but all he faid, in his ap[lrehenfion, 
only proved that to have was to havcj and did 
not by any means decide the point in litiga- 
tion, as the bailiffs might be of opinion that no 

one 
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one could be faid to bave a burgage eftate in Hor-^ 
Iham who was not prefentcd to it and admitted. 
Suppofmg even that the feudal law had been quo- 
ted, and the whole ftatute of quia emiores read to 
them, they might have been of opinion that thefc 
had nothing to do with the queftion, as it is 
known that the cuftoms of particular boroughs 
may qualify and alter the common law, and may 
require that a freeholder fliall furrender his land 
to the Lord before he fliall be at liberty to alien- 
ate it to a ftranger. Thefe topics at leaft would 
fugged arguments to the ingenuity of the coun- 
fel on the other fide, which might puzzle un- 
learned men. When Craig was quoted, Lord 
Coke might have been replied ; to whom it was 
natural to fuppofe they would pay greater at- 
tention. Mn Douglas was indeed affifted by Mr. 
Ellis jumping up, as he had himfelf faid; but on 
the other hand one counfel was oppofcd by two, 
whofe arguments were corroborated by the ufage 
of the borough. 

It had alfo been faid that whatever doubts the 
returning .officers might have entertained as to 
the line of conduA they (hould purfue, muft 
have been difpelled by Mr. Douglases propo- 
fition to make a double return : but he thought 
that their rejeftion of this propofal was unfairly 
urged againft them as a mark of partiality, bc- 
caufe if they had complied with it, the fitting 

members 
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members would have had greater reafon to com- 
plain. The aft of parliament which gives dou- 
ble damages againft thofe who (hall make faife 
returns, gives the fame remedy againft thofe 
who Ihall make falfe double returns j and the par-- 
$y or parties that willingly procure the fame {a). 
The bailiflfs muft have been aware of this di- 
lemma, and muft have feen from it the neceffitf 
of exercifing their own judgment. There was 
feme chance that their own determination might 
be right, but there was a certainty that the pro- 
pofal made to them would fubjeft them to pu- 
nifhment: they therefore determine that the bur- 
gage roll is to be their guide, not imagining, 
as has been faid, that the proceedings at the 
court baron were of greater authority than the 
Journals, for that never could have been the 
Queftion fubmitted to them ; but thinking the 
^miffionsof the burgage tenants bettcrevidence 
of the tides of the voters, becaufc fcrutioized 

(d) And to the cud the law may not be eluded by 

double returns, be it further enabled, That if any officer 

fliall wilfully, falfely, and malicioufly return more pcrftms 

than arc required to be chofcn by the writ or precept oa 

which any choice is made, the like remedy (viz. double the 

damages he fliall fuftain by reafon thereof, together with 

/nil coftg of fuit) may be had againft him or them, and the 

party or parties that willingly procure the fame, and every 

or any '^f them, by the party aggrieved, at this eledion. 

f & S^WiU. III. cap- 7- § 3, [C] 

with 
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with greater care by the homage jur}-, than the 
deeds which were crowded upon them at the 
poll, and which they were called upon to judge 
pf without a moment's warning. Mr. Chambre 
here commented upon the evidencegiven of what 
pafled at the poll, and infilled that the whole 
(hould have been related ; as a full report could 
alone explain to the Coniniittee the real mean- 
ing of the parties. Garbling might extradt blaf-: 
phemy from the fcriptiires ; and on that account 
whenever a judicial proceeding is laid before 
another court of juftice, the whole of the record 
muft be produced, that the court may judge by 
the whole : This had not been done here, as the 
witncffes for the petitioners, though they ex- 
pefted to appear before the Committee, had 
no notes of what was faid by the counfel oa 
the odier fide. He did not dwell on the re- 
jeAion of thofe voters who had not been ad- 
mitted to their property, becaufe that was a con- 
lequence of the determination to follow the bur- 
gage roll J but he felt a fatisfaftion in obferving 
that there was no proof whatever of any corrupt 
motive in the officers, who excrcifed their judg- 
ment, fuchas it was,withimpartiality to both fides. 
This was dcmonftrated by the rejedion of Mr; 
Medwin, who was connccled with them in poli- 
tics. They likewife are proved to. have heard 
the arguments of both parties with great patience; 

and 
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anfl though it was minuted down with care that, 
before an argument upon a particular voter was 
quite finiftied, his name was entered by the poll- 
clerk in the book, the circumftance fliews that 
had thefe been great mifconduft on that fide, 
it would have been noted with equal accuracy* 
In conclufion he obferved, that guilt was not to 
be prefumed againft any fet of men. The in- 
ternal thoughts of the bailiffs could not l^e af- 
certained by the Conimltieei — from all that 
appeared, it could only be inferred that they 
had miftaken the true conftruftion of a very 
ambiguous refolution, which be hoped would 
not point them out as obje£ts of peculiar delin- 
quency. 

' The counfel finiflied their arguments on 
Thurfday the 8th of March> when the court was 
cleared ; and the Committee having decided on 
the particular votes as hereafter mentioned, re- 
ported to the Houfe on the Saturday following 
by their Chairman, 

That Timothy Shelley, Efq, was not duly 
elected a burgefs to ferve in this prefent parlia- 
ment for the borough of Horftiam in the county 
Suffex : 

That Wilfbn Braddyll, Efq. was not duly elcdt- 
F cd 
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ed a burgefs to ferve in this prefent parliament 
for the faid borough of Horfliam : 

That Lord William Gordon the petitioner, 
ought to have been returned a burgefs to 
ferve in thjs .prefent .parliament for the faid bo- 
rough of Horfliam, and that he was duly eleded 
for the fame : 

That James Baillie, Efq. the petitioner, ought 
to have been returned a burgefs for the faid bo- 
rough, and that he was duly eleded : 

And that neither the petitions nor the op- 
pofition to them, appeared to be frivolous or 
v.exatious. 

And the faid detern^inations were ordered to 
be entered in the Journals of the Houfe. 

Afterwards it was ordered^ 

That the deputy clerk of the Crown do attend 
tlie Houfe forthivith, with the laft return for the 
borough of Horfliam, in the county of Suflex, 
and amend the fame by razing out the names of 
Timothy Shelley and Wilfon Braddyll, Efqr's. 
and inferring the names of Lord William Gor- 
don and Jaiues Baillie, Efq. inftead thereof ( j). 

ia) See the votes of this date. 

The 
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The minutes of the Committee bear the fol- 
lowing entry ^ which was not reponed to the 
Houfe: 

** The Committee came to a further refolu- 
•* tion, That Drew Michell and John Rawlin- 
•* Ton, the bailiffs and returning officers for the 
*^ faid borough of Horlham, are reprehenfible 
•* for their condudt at the laft eleftion of bur- 
'* geffes to ferve in pvliament for the faid bo- 
«* rough." 



Having thus given a general hiftory of the caufe, 
I (hall proceed to notice the particular votes^ 
which were difcufled before the Committee, 
nearly in the following order : 



PBTITI0NER9 TENDERS. 



X. Nicholas WhitcDore 

2. John Lund 

3. William Joanes 
4* John Dendy, Jan. 
{• Haflings Elwia 

6. Samiiel Toovey 



Fa 



7. Jamcs^Holroyd "" 

8. Samuel Waller 

9. Edward Cotes 

10. Wm. Troward 

11. Philip Humphreys 

12. Wm. Rickwood 



13, Abel 
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13. Abel MarOi 


41. Robert Hurft • 


14. Jofeph DcDoifoa 


4#, RcT. Tho- HufedH 


15. £dward Luxford 


iniotr 


16. John Muzzal 


43. Tim. Shelley 


17. Charles Smith, with 


44. John Smith, of Lad« 


Middleton OnHowe 


Lane 


i8. John Ireland 


• 


19. Samuel Roberts 


PETXTIOKEES POLLr ^ 


20. John Cragg 






4$. Richard WiHiamfon 




46. Alex. Luxford 


IITTIN6 MEMBERS POLL. 


47. Stringer Shepherd 


21 • Middleton Onflowe 


48. Wm. Joanes 


a2. Edward Stedman 


49. Richard Thornton 


23. Wm. Lambc 


50. John Dendy 


E4« John Rawlinibn 


51. John Smith 


!$• Thomas Griffith 


52. Wm. Scutt 


16. James Waller 


53. Charles Dendy 


27* Charles Smith 


54. Ralph Joanes 


a8. Richard Collins 


55. John Michel ? 


39. George Phillips 


$6. Rich. Howes 


30. Drew Michel 


57. Wm.Hardes 


31, Peter Ducane 


58- Wm. Ellis 


31. Rev. Wra. Smith 


59. Henry Penfold 


33. John Bachelor, Sen, 


60. Wm. JamefoQ 


34. John Bachelor,' Jun. 


61. Harry Weller 


35. Jofeph Borer 


62. Rich. Grinftead 


36. John Burry 




37. Edward Etheridgc 


Unlmpeached* 


38. Tho. Knight 


63. Nath. Tredcroft. 


39, Heniy Noldret 


UHimpcachtJt 


64. John Smith, the crofi 


40. JobnPilfold 


vote. 




I. KicboUu 
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I. Nicholas Whitmore tendered to vote for a boFg«ge, 
find to be Parhhurfi%^ and fincc Daniel's. The entry on 
the roll to which it was referred was the fixth in South- 
flreet ; and that the aforefaid Edward Parhhurfi and iiza* 
hetb bis wife 9 in right of her the f aid Elixahth^ hold to them 
mod the heirs of the faid Elixaheth, of the Lord aforcfaid ht 
free hurgage^ one meffitage with a hackfde and garden adjoin* 
ing, being half a hurgage^ hy the rent hy the yeetr payable as 
above, 6d. The earliefi deeds produced were a Icafe and 
releafe of the iQth of March, 1669, by which Wm. Shorte 
grants in fee to William Daniel, aB thofe tiva meffnages or 
tenements^ milUhoufe^ JiabUy buildings^ garden^ haclfide^ lands 
and hereditamenU^ with the appurtenances therrto belonging^ 
fituau in the South^ftreei^ fefc . then in the tennre of the faid 
Wm» Shofte^ t^c, and bounded as folhwsy viz* to the mariei 
place of the borough on the wefi ; ta the manage and lands of 
Wm, Coe^ gent, on the fouth and eafi^y and to the mejfuage 
and backfide^ late in the tenure of Frances 7erry^ wido^v (z) 
an fhe north.^To be holden of the Chief Lord of the fee there* 
of ij the rents andfemnces firft duCy and of right accufiomed. 
By a long dcdudion of title thefe premiies were traced to 
Richard Harlt, who in 1783 granted them to Frances Vif- 
countcfs Irwin. This alfo appeared from the minutes of 
a Special Court Baron, held in the beginning of 1791 ; 
when the hostage prefent that thefe premiies (with nearly 
the fame de.'eription as in the deed of 1669) which aro 
now in the tennre or occupation of Henry Flood^ his under* 
ienentsu Isfe. were aliened by Lady Irwin to the voter for 
their joint lives % and accordingly Whitmore was adnaitted to . 
the iamei paid reliof, aad did fealty. His TOte was decided 
lobe 

GOOD. 

(a) The GrecQ Dragon. 
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2: John Ltfxfi/ tendered to vote for Pollard's croft, 
othcrwifc Watering-pond Fieldy conveyed to him by Lady 
Irwin, in cbnfideration of 20/. and five (hillings, under the 
defcription of all that croft or clofe ofland^ lying and being in 
the borough of Horfham^ tsfc. in theflreet there called Scar* 
folkest commonly called or known by the name of Pollard'a 
Croft, alias the Watering-pond Fields or. by vjhatfoe*ver other 
name^ tifc* now or late in the occupation of Smithy Efq. being 
burgage lands hoUen of the Lord of the borough of Horjbam^ 
cforefaid^ at th^ yearly rent of one Jbilling. 

Referred to the i6th article of the roll of x6 11 in Scar- 
folkes ; and that the faid Thomas Rowland liiewife holds one 
croft of landj containing by eflimation three acres^ with the 
appurtenances called PoUard*s Crofty being one intire burgage^ 
hy the rent by the year 1 id. 

The petitioners traced the burgage with the fame de- 
fcription to John Rowland, fon of Thomas, who figned a 
return in 1661 ; and to Arthur, fon of John, who figned 
in 1689, 9;, and 98, by prefentments taken from the 
book entitled " Burgus et Mancrium." 

At a Court Baron in 1702, John Waller was admitted 
to Pollard's, containing about three acres, &c. he having 
purchafed the fame for his life only of Arthur Rowland. 
Waller figns returns in 1702 and 10, his name was alio 
on the poll of 1714, with a Q^prefixed to it. 

In 1 736, Arthur Rowland, fon and heir of Arthur Row- 
land, deceafed, conveys the premifes to John Middleton^ 
Efq. truftee for Charles Eversfield, Efq. who in 1737 
conveyed to Mr. Dickinfon in truft for the Irwin family. 

Mr. Ellis faid he knew the premifes which were out on 
a long leafe to Sir Thomas Broughton, at a rent of fix* 
pence, which, as (leward to the Irwin family, he had re- 
ceived from Sir Thomas, about ten years pgo ; but this on 
a fubfequent day he corrected, by dating that the fix-pence 
rent was received for Dennifcroit ; the rent for Pollard's 
Croft being a pepper-corn. He was then goipg to prove 

Lady 
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Xtdy Irwin*8 feifin of Pollard's Croft, but wai prevente4 

by the Committeci Mr. Partridge having before dofed his 

cafe. ^ 

The Couafel for the Sitting Members were about to al* 

low this vote to be good; but retrided that admiffion, 

when they undcrftood that Lady Irwin's feifin of the prc- 

mifes had not been proved. Decided to be 

GOOD. 

3- William J0angs tendered to vote for Conftabks, which 
was faid to be Coe's, conveyed to him by X-ady Irwin for 
their joint lives, under the defcription of all that mfjjuage or 
tenement^ barn^ garden^ and ont acre oflan^^ he the fame mori 
or Ufs^fauatfy Cs'r. in or near thejlreet called Eajl-Jlrect^ to* 
getbtr ^joitb the gate^ place^yard^ or hackfide thereto belonging ^ 
and which /aid pretfti/es were formerly called or knozvn by tho 
name of the Conftahles^ or by whatfoever other name, ^c, .and 
nvere heretofore the eflate and inheritance of IVilliam Coe and 
Robert Coe^ or one of them^ and late in the tenure or occupa^ 
tion of Henry Groombridge^ ^c. being one vchole and entire 
burgage f and held of the Lord of the Borough^ at the yearly 
rent of u. 

Mr. Ellis defcribed the premifes to be about an acre of 
ground, with three tenements built on it ; his clerk had 
by his direction received rent for them for Lady Irwin, but 
he had received none himfelf. IViiUam Joanes^ who occu- 
pied part of the premifes by the aflignment of a leafc from 
one Mafley, faid he had once paid his rent to Mr. £llb'8 
clerk, which was a pcpper-com, if required. This -was 
about a fortnight ago ; but he knew nothing of Groom* 
bridge, or the other occupiers of the premifes. 

The deduction of Joanes's title was as follows : Roll of 
161 1, fecond entry in Eaft-ftreet, And that Beatrix Con* 
ft able likezvife holds one mejfuage or backfide^ garden and orch* 
ardj by efiimation one acre^ with the appnrtenancrs ; being om 
tutire burgage^ by the rent by the year 1 ad. 

From the book entituled, Burgus it Montr. &c. a pre* 
F 4 featmeaty 
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fcntmcnt, 15th of Oaobcr 1650, />^/»/ WllUam Cor, iiiewt/i 
hoUeth to him and his heirs of the Lord of the Manor afore* 
faidy infree^burgagey one mfffuagCy hackfidey garden^ orchard^ 
mnd by cjlimation one acre ofland^ it ith the appurtenances ^ being 
•m entire burgage by the yearly renty to be paid as aforefatd^ 
iwehfi -pence. 

63d. item of the <* Rental i686.«* Wm. Coe^ gent, holds 
as aforefaid a mrffuagey backfide and garden^ and orchard^ by 
efiimation one acre^ fituate in the Eafi-JIreety in Horfbam^ 
being one entire burgage^ andpayeth therefor yearfy one fbih 
ling. 

Wm. Coe figns retums in 1661, 79; 84, and 89. Pre* 
fcntment iSth of Auguft, 1697, of the death of William 
Coe, and the fucccffion of Robert, his eldeft fon and heir. 

In 1697, Robert Coe conveys to John Linfield and 
his heirs, all that his meffisage or tenement^ ham^flable^ build* 
'"J^Sy garden^ orchard^ gates^ and clofe or croft of land thereta 
adjoining or belongings containing by efiimation one acre of 
landy be it more or lefiy fituate ^ fa^f# in the Eafl-flrcety now in 
the fever al tenures or occupations of John Ireland^ Sarah Car* 
pentery ividowy and Beyamin BorcTy or one of them y their y or 
0ne of their ajfr^nsy and tvhich was formerly purchafed by Wll" 
liam Cocy deceafedy grandfather of the /aid Robert Coey of on* 
Richard Francis ^ EXCEPT and always referred out of the 
prefcnt grant unto the faid Robert C vcy his heirs and affignSy all 
the bef or cement ioncd Gates* now in the occupation of the faid 
Benjamin Borer , or his ajfgneeor aJpgnfes.'^'To hold the fume 
to him and his affignsfor every except as before excepted, Lin« 
field figns a retui n in 1 700. 

In 1 70a, John Linfield convrys by the fame defcription to 
Thon^as Harvey in fee, with the fame exception ; who on the 
14th and 15th January 17 14, conveys in a fimilar man- 
ner to Theobald Michel ; who on the 24111 and 25th ot Ja- 
nun»s referving a life cflatc to hi mft If, .conveys in a fimi- 
lar manner to Richard Lord Irwin ; but afttrwards in 
1723, be conveys in fee to Arthur Lord Irwin, brother 

and 
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and heir at law to Richard, the fame premifes with the 
iame exception, as in the deed of 1697, from Coe to Lin* 
£eld; and Henry Lord Irwin having fiicceedcd Arthur, 
conveyed in 1739 the Gate Place feparately to George 
White for bis life, who at a court held on the ad of 
April, 1 741, was adonitttd to the fame, and did fealty 
to the Lord. — The deed from Edward Dickinfon, Efq, the 
tniftee in 1 766, to Charles Lord Irwin, conveys tbe craft 
fy efi'mattM one acre ; an,d also, all that gate place, &c« 

The Gafe Place vr2% trzctd Z9 follows: on the 13th of 
June, 17029 Robert Coe convejrs to John Linfield, 
aR thai bis gate ? lack, yanls and hachfide^ adjoining and 
hclonging to tbe mejfuage or tenement^ harn^ fiahle buildings 
garden^ ercbardy gates^ clofe or croft of landy Jitnate^ lying and 
being in tbe horougb ofHorJbamaforefaid^ in tbe Hajt^'ftrcettbcrc^ 
DOW in the feveral tenures or occupations of John Potter, 
Sarah Carpenter, widow, and the laid John Linfield, or 
one of them, their, or one of their afligns ; and which faid 
Gate Place and backfide was lately rented or ufed by Ben^ 
jandn Borer^ carpenter, for a timber yard. 

From this it was argued for the petitioners, that the Gates 
being exprefsly conveyed in the firft deed from Coe to 
Linfield, before they are excepted, the exception was void 
in law ; and to this point was cited Dyer 264, and Co* 
Litt. 47, a. The Gates therefore paffed to Linfield by the 
firfi conveyance, and the fecond conveyance of them was 
, only to make an occafional vote, and was therefore merely 
polourable and void. But as the fame do6trine applies to 
all the fubfecjuent conveyances which are made in the fame 
fonp» it follows that the property came to Mr. Dickinfon, 
and from the Irwin family to the voter without any fcver- 
ancc. The feifin of Lady Irwin being proved, as to 
part of the property by tbe payment of rent, fuch as it was, 
is in law a ^eifin of the whole. 

On the other hand* two objedtions were taken to the vote; 
ift. That the entirety of the burgage had been defiroyed 

by 
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by the exception of the Gates ; and adiy, That the proper' 
ty was not what is defcribed in the roll of i6i i, as Seatrijt 
ComftahU*%0 As to the firil point, the general do£trine infift- 
ed upon by the petitioners, was but faintly denied ; al- 
though Shepherd in his Touchftone^ fays, it is faid inch 
an exception is void ; feeiping to intimate a doubt of the 
vniverfality of the propofition. But it was urged that 
courts of juftice always incline to put a condrudion upon 
deeds which fliall give effect to every part of them ; and 
that this conflru£tion in the prefent cafe might ealily be 
derived from the apparent intentions of the parties con- 
tracting, and their fubfequent condu6^. Linfield, it was 
faid* might have taken the benefit of avoiding the excep- 
tion ; but he did not do fo, but aded according to the in- 
tention of the grant ; for after he had conveyed to Harvey 
all the property he had from Coe, he accepts from Coe a 
grant of the Gatesy which if they had been formerly granted 
to him, could not have continued to belong to Coe. If thw 
be confidered as an explicit declaration of Liniield*4 titles 
it ought to bind thofe who claim under him, and therefore 
the Irwin family can only be faid to have what Harvey 
had, the Gates being derived from Linfield, in right of the 
fecond conveyance to Mr. Hnrfl. Accordingly, the Couo* 
fel for the Sitting Members proceeded to prove the adverfe 
pofTeifioii of Mr. Hurfl, by Mr. Medwin, who faid that hq 
knev thefe Gates which front the Eaft-flreet, and lead to a 
ilanghter-holife. The whole is now occupied by Philip 
Chafemore, from whom he had received an arrear of rent 
for Mr. Hurft (but fince the ele^ion) and had alfo, at 
Chafemore*s deiire, repaired the premifes : the rent is be- 
tween thirty and forty fliillings a year. It was alfo proved^ 
to identify the ipot, that Groombridge had thefe Gates be* 
fore Chafemore. 

As to the other ground of obje^ion, it was faid, that 
this burgage could not be referred to Beatrix Conflable's, 

which 
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which was in tnith the Perry place for which John Raw- 
linfon voteid for the Sicting Members (fee his vote). 
This was denied by the counfel for the petitioners ; and 
k was urged by Mr, Partridge in his reply, as to the firft 
objedion, chat Hurft's deeds ought to have been prodqoedp 
that the Committee might fee whether he claimed rent for 
the Gates, as tenant in fee, or by fome other title. It was 
alfo obferved, that the receipt of rent after the eledion, was 
fufpicious. The vote was decided to be 

GOOD. 

4. John Denify jun. tendered to vote fir all that mef- 
Juage 6r tenement lately rebuilt with the barn^ gardens^ (sfcm 
calleJ BovvmES^ which f aid premi/es are Jituafe^ tsfc, in the 
Scarfolies ; and are burgage landsy held of the borough and 
tmanor cfHorJham by the ancient yearly rent of one Jb tiling and 
Jlxpencgy conveyed to him on the 7th and 3ch of June 1790 
by Lady Irwin for theh* joint lives. 

Thefe premifes were referred to the tenth and eleventh 
entries on the roll, under the title Scarfolkea. 

And that the aforefaid Thomas Lyntott likrwife holds a 
certain tenement being a burgage^ containing one n^ejjuagey one 
harn^ onejlable^ one garden^ and three acres of (and^ with the 
appurtenances late Bournes, by the rent by the year ^ pay able as 
^o^Cy 1 2d. 

And that the aforefaid Thomas Mc^e Ukewife holds one 
fiece ofc^ garden late pkrcel of the f aid tenement ^ being a portiom 
of a burgage by the rent by they ear ^ payable as ^bovCj 6d* ' 

By a deed to lead the ufes of a fine in 1694, Richard 
King takes an eftate in fee of Bournes (fiA^ry his wife joia« 
ing in the conveyance) and figns a return in 1669. In 16S4. 
the return is figned Richard King, Ten. and Richard King, 
gent. ; in 169$, Richard King alfo figns ; and alfo in 1707. 
In 1710 and 14, Thomas King figns ; and in 1721, conveys 
to Richard Williamfon for his^life, all that mejfuage^ garden^ 
mnd backfide called or known by the name of Bournes • In 1 7 8 9^ . 
by a deed to lead the ufes of a recovery, Richard WUliam* 

foa 
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fcn of Hprlham, hollow*turncr, reciting himfelf onfy ion 
«nd heir at law,and alfo devifce in tail general, named in the 
laft wilt and teftament of Richard Williannfon kite of Hor» 
fham, aforefaid, hollow-turner, who was a nephew and dc- 
vifee in tail general of Thomas King late of Hoj-fham afore- 
feid, h(>llow-turner,deceafcd, conveys all thoje nvc mejfkages 
0r tenements^ fometime since repaired^ and herrtofore onemejfuage^ 
tenement^ barn^ gardens ^ orchards ^ iands^ andfrtmifes^ voiib 
their and every fif their appurtenances^ cemmonlf called 9r iuovm 
iy the name of Bournes i &c. which are burgage landsj held of 
the borough and manor o/HorJham aforefaid^ by the yearly rent 
of one Jhilling and nine- fence to Kkhsird Troward^ to nnake 
him tenant to the praecipe ; and as to the premifes, to the 
wfe and. behoof of Lady Vifcountefs Irwin\ her heirs and 
affigns for ever. The recovery was afterwards fuffered 
as above* 

Mr. Ellis defcribed the premifes toconfid of three acres 
befides the honfe. He remembered them occupied by 
Williamfon. as the owner, before he fold them to La<^ 
Irwin ; but this he colIe<fted rnly from the deeds. He alio 
remembered them in the occupation of Williarofon^s bit>» 
ther ; but he had received no rent for them from the prefcnt 
tenant, Williamfon, 

Upon thefe faf^s it was argued againft the vote, that no 
connection was proved between Mary the wife of Richard 
King and the original owner of Bournes. Since that period 
the fimilarity of name was all that could be relied on. But 
fuppofini( Thomas King to have had Liiitot's eftate in 17149 
the (Jcdi;(5tion of title fince is extremely imperfect j for he 
conveys to Williamfon merely a life-ellatc, which muft have 
determined long fince, and cannot be enlarged by the recital 
of a deed in 178c. The wills there recited ought to have 
been produced. The prefumption in favour of the pofle£> 
fion of the Williamfons is therefore deftroyed by the pro* 
duQton of the firft conveyance to them ; and as the rent 

oientioiied 
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tnentioned in the recovery is one fliiHing nnd nine-petioCf 
Vhereas the ortginal rent was only one {hilling and fix- 
pence, the tenements muft be fuppofed' to be difierent^ 
no addition having been proved to be made to Bournes^ 

But in flavour of the vote it was faid, That no objection 
was made to the burgage in 17 149 that a variation in the 
rent was not of itfelf fufficient to deftroy a burgage, if the 
Unity of the poiTefiion has remained. A liability to pay the 
lord's quit-rent ts enough ; befides, the Committee may 
prcfume that fome other plot of burgage ground may hare 
been added to what is defcribed in the two entries on the 
roll, fo as to mcreafe the rent three-pence : And the WU- 
iiamfons being in pofTeffion is frima facie evidence of the 
beft title. Decided 

GOOD. 

$• Haflings Elwtn*s vote was brought forward by the 
petitioners to cut down that ofDrezv Michel ^ given for the 
fitting naembers. IJe tendered to vote for a burgage tcne* 
inent paying a rent of three-pence, fituate in the Scar- 
folkes, hereto fore parcel of a mejjiiage or tenement and premife$» 
€0mmouly called or ibtoirn by the name ^Barn house, &c- 
The entry is the fifteenth in that diviGon on the roll ; but 
the rent is there iixpence. The burgage, as appeared by 
a prcfcntment of the 26th July 1693, read from the book 
entitled Burgus ^ Manerium^ &c. was divided into two parts 
by Thomas White the elder, who conveyed the fouth part 
to John Hargrave in fee ; and the other to his fon Thomat 
White, each of them paying three-pence. This alfo ap- . 
peared by a marginal note in Mr.Dickinfon's hand-writing. ^ 
Hargrave figns returns in 1702, j, and 13. and loon after 
conveys his part to Arthur Ingram, Efq. who in 1 736 con- 
veys to Henry Lord Vifcount Irwin. Lady Irwin's feifm 
was proved by the receipt of rent. The vote was admit- 
ted to be 

BAD. 

6. Samuel 
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6* Satnuel Toovey claimed to vote for all thai mejkagt 
or tenement ^ttb the garden and appurtenants thereto belongings 
formerly inoivn hy the name o//heS7AR^or by vohatfoevername^ 
fe'f . being in the Souihjireetf fefr. vobich /aid premifes art 
burgage^ ^c. by iheyearfy rent of four-penne^ conveyed to hint 
by Lady Irwin for their joint lives. The entry to which 
this was referred is the firft in South-ftreet % and that fho* 
mas Sbepherdy Gent* and Maria his wify in ri^ht of her tbt 
faid Maria^ bold to them and the heirs of the faid Maria^ of the 
faid Lord in free burgage^ one mejfuage^ one bam^ one garden^ 
and otte orchard with the appurtenants^ being a portion of a bttr* 
gagk by the rent by the year^ to he paid at the Jamefeaft^ four' 
fence* 

Mr. Ellis faid, he had received rent for Lady Irwia 
From the book intituled Burgust^ Manerium^ &c, two entries 
were read, the firft in 1650, That Nicholas Shepherd holdt 
the fame premifes that are deicribed in the roll of 1611 ; 
and the fecond in 1678, That John Rowland holds the 
fame, called the Star^ and lately purchafed from Nich. Shepherd* 
The identicy of the premifes was afcertained by mefne 
conveyances which brought them to the Irwin family ; 
only in the conveyance of 1734 from Mr, Eversfield to the 
Hon* Arthur Ingram, the word brewhoufe is fubfiituted in 
place of barn^ and Mr. Ellis in defcribiog the premifes faid, 
they confided of a houfe ar\d other buildings, a brewhoufe 
and garden ; and that there was an orchard adjoining, which 
he remembered part of the Talbot. This furnilbed the 
counfel for the fitting members with an objedion to the 
entirety of the burgage ; for they denied that the word ap* 
purtenances in the deed to the voter would convey a bam and 
orchard ; and it was not to be prefum^d that the trees in 
the latter were grubbed up, as that would conftitute wafie 
by tendingjo defiroy the evidence of the identity of the 
land. But, on the other hand, it was infilled that the gene- 
ral name of the Star was a fuflkient defcription to pafs all 

the 
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t\jc premifes ; and that it was but a fair prefumptioo, that 
in tJie lapfe of time the trcca n^ight be cut down or decay^ 
cfprcialiy as no account is given of the feverancc of the or- 
chard, that any perfon is entitled to the feparatc occupation 
of it, or that it exifls at alU Decided to be 

GOOD. 

7. James Holroyd tendered to vote for all that crofi and 
fUce or parol of garden ground^ commonly called^ t^c> Patch*'. 
INGS, in or near the Raft-Jlrcet^ in the occupation of John 
Taylor. Mr. Ellis defcribed the premifes voted for to lie 
between Gilham's and Hoilandfcroft, and to confift of about 
a quarter of an acre. The 9th* entry on the roll in Eaft- 
ftreet to which it was referred, does not fay what it confifts 
of; but a conveyance in J 713, from John Bridger to Rich- 
ard Vincent, defcribes what was formerly Patchings to con« 
tain iy efiimation tvjo acres y he the fame more or lefst heing half 
« hurgagey hy the yearly rent offixptnce. Vincent is preiented 
at the next court, and figns returns in 1713 and 14. There 
was a quedion about his title in i7i$f but next year he 
conveys to John Middlcton the fame premifes ; and in 
1737 J°^° Middlcton and Charfes Eversfield convey to 
Henry Lord Irwin along with other premifes (in all ^^tt 
burgages and a half) tvjo crofts and one garden called Elliots 
and Patchings^ containing hy ejlimation four acres of Usnd^ 
more or lefs^ lying and being near the faid tenement called GO^ 
ham's. The variance between the defcription of Mr. Ellis 
and of the deeds being infifted upon, the vote was in the re- 
ply admitted to be , 

BAD. 

8. Samuel ffaller tendered to vote for all thoje feveral 
mejpusges or tenements^ backfides^ harnsj and buildings^ formerly 
part of the Wonder^ or Talbot Inn^ late in the occupation of 
Kdward Dubbins^ and others. Admitted to be 

BAD. 

* F 9. Edvjard\ 
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9. Edward Coifs alfo tendered for part of the Talbot ; 
and his vote was alfo admitted to be BAD* 

io« WilUam Troward tendered to vote fir all that nufi 
fuagi er tenement^ harn^ buildings^ garden^ orcbard^ hackjid^ 
wib the appurienanc€s%juuati^ &<*• in the Scarfalkes^ near t9 the 
wa/lg grmind therey commonly called the Green^ and hounded a» 
follows: towards the old gaol on the eafi part thereof \ and the 
tenememi or hackfide^ commonly called the New Gaoly on the we/i 
fartthereof. 

Mr. Ellis faid, he has heard the prenufes (which are Lady 
Irwin's) called Snellin^*s Moore. There is anoth«;r Snellings, 
called Waterton SneUings. The late gaol lies between them. 

Referred to the twenty-fourth entry under the title Scar- 
lolkes ; and that John Pylfonld likeivife holds one mrjjuage 
and garden^ with the appurtenances called Snellings (in the map 
Snellings-Pilfould) being a portion of a burgage by the 
rent by the year^^ at the fame feqft^ 4d. 

lo 1676 Jannes Pilfould covenants to ftand icifed of thefc 
premifes to himfelf for life, rcmaimler to his wife, jcmain- 
de*" to his heirs in fpecial tail, remainder to his heirs what- 
foever. He appears to have iigned returns in 16781 9, 80, 
and 17 10 ; and the eilate came by one of his daughters to 
Edward Moore^ who figned returns in 1734, 3^9 and 36; and 
in 1738 conveyed (with the defcription of the deed to the' 
voter) to Henry Lord Irwin in fee. Decided to be 

GOOD. 

II, Plnlip Humphreys tendered to rote for all that mef 
fuage or tenement and premifs formerly calltd or known by the 
names ^Baldwyns And Apsleys or by whatever name^ 
i^c, as the fame is divided from the north part of the f aid mef 
fuage or tenement and premifcsy (sfc, in the Scarf oUcs. 

Referred to the thirteenth and foiuleenth et.tries on the 
rollt under the title Scarfblkes* 

And that John Reroenfcroft^ gent, liinvife holds one mtfjuago 
and garden with the appurtettances called Baldwyns, behg a 

portion 
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forihn of a Iwrgage hy the rent hy the year faj Me at alove^l^. 
And that the fame John Ravenfcroft likewife holds one 
^artkn^ beitig amnion of a burgage called Apsley^s, by the rent 
fy the year ipay4ihl£ as above ^ 3CI. 

By a deed in. 1654, Matthew J^werand Joaa his wife, 
convey to Michael Woodgatein fee all that meffHogeortenemef^ 
<ind garden plot t luUh the c^purlenances inUu^Scarfolkes^&c, in their 
f«ur occupation^ beimg the fouthpart of a melfuage or tenement and 
garden which Mi lire fs Ifabel Suirs, late of Hjrjkam c^orefaid^ dt'* 
ceafedy mother of the f odd Joan^ bought and purchafed of llall Ka^ 
^enfcroft, and bequeathed to the faid Joan, which feud granted 
frtmifes ate called by the names ofBald^vyn's and Apjley's, Thil 
fnuh part was traced to Abraham Ncwham in 1690, 
who (igned a return in 169$, and whofc name is on the poll 
of 1714^ And in 1720 Abraham Newnham^, fon and heif 
of Abraham Nevvnham, of Horftiam, and Sarah his wif(?, 
xxynvty the fame to the Hon. Charles Ingrana, the father of 
Charles Lord Vifcount Irwin, 

As to the north part in 1679 {a) William Daniel conveys 
to John Machell all that the north end or north part of a mfjfucigi 
«r tenementygcsrden^orchardy and backjide ^commonly called 9r known 
hy the name of Baldwyri* s and Apfley^s \ as it is now di^uided^fepa- 
rated and fcued out from the meffuage commonly called the foulh 
fart, EXCEPT and always reft^-'ued out of this grant all that piece 
•cr parcel of ground f containing in length from eafl to weft 3 rods 
4tnd hfeet ofqjSife, and in breadth from north tofouth 26 feet and 9 
mckes^paceelofthe afire/aid garden and backfide, at the north end 
ikereof, 

Thefe deeds conveyed only farts rfa mejfkage or tenement^ 
but Ralph Joanes, who was called by the petitioners, faid, 
that about ten years ago ^here were nv^ old houfes on 
Baldwyn*i aod Apfley's (which lie to the fouth of Barn« 
faouie) which he was employed to pull down ; they were 
ieparate tenements, and from their appearance he thought 
they were built tt different times ; which indicated as the 
petitioners argued, that one|)elonged to each burgage, and 

(•a) Produced by the Petitionees. 

G that 
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that the houfcs maikcd the burgages. They arc fcpafatd 
tenements now, 

Againft the vote the counfel for the fitting members pro- 
duced a conveyance from Wilham Daniel to William Anfell^ 
dated in 1678, of the part excepted in the deed of 1679, 
being the north end of a certain garden or backfide belonging to the 
north part of a tenement call Baldtuyn's and Apfiefs^ nvhich Jaid 
north partt Sfr. is a portion of a burgage and pay ethy early ^^c, four* 
pence. In this deed the rent is apportioned between the 
parties, each of them being to pay two pence. 

They alfo read three entries from the burgage lift, taken 
in 174 >, by which it appeared that the burgage had been 
fplit, and that two pence was paid for what was called 
Baldwyn*s and Apfley's; two-pence for Baldwyn's, and 
twopence for Apfley*s. Before the laft deed and entries 
were read, the counfel for the petitioners infiftcd that Bald- 
wyn's being to the louth of Apfley's, Baldwyn's was dif- 
tinftly enough conveyed by the defcription of ih^foutb part 
ef Baldivyn^s and Apjley*s ; efpecially as Newnham had 
voted for it in 1695. ' But not being able to trace the boun- 
daries of the two burgages, or to account for the divifion 
of two rents of three-pence each, mentioned in the roll of 
161 1, into a rent oifour pence^ and three of tivo pence ; the 
vote in the reply was but 

SLIGHTLY INSISTED O.V. 

12. William Rickwood tendered to vote for part of the 
north part of a melTuage formerly called Baldwyn's and 
Apfley's. Admitted to be' 

BAD. 
.13. Ahcl yiarjl) alfo tendered to vote iot part of the north 
part of Baldwyn's and Apfley's : And his vote was alfo ad- 
mitted to be 

BAD. 

14 and 15, Jofepb DennifonzXiA Edv^^ard Luxford ten- 
dered 
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deted to vote for parts of HolhrooVs in the Scarfolkes. 
Their votes were admitted to be 

BAD. 

I 

1 6. John Mozzeli tendered to vote for premifes called 
Marchants, or the Belly in South-Street, held of the Lord, 
&c. by the rent of two-pence*, formerly the eftatc of Wil- 
liam Woodman, and having a melTuage in the occupation 
of Timothy Shelley, Efq. on the fouth, and a mefluJige ia ' 
the occupation of Lintott, patten-maker, <?n the north. 

This was referred to the la ft entry but one in South- 
Street, where Henry Ferfi is prefentcd as holding half a bur- 
gage, rent 6d. 

By the deeds, &c. produced, it apper.red that Richard 
Hedgcr had an eftate named Marcb^tts, and (igned fcveral 
returns between 1669 and 84. In 17 14 Robert Hedger 
(who had alfo figned returns) conveys ^^jrr/ of Marchants, 
or the Belly to William Woodman, who finned a return in 
1721. Woodman had the whole in 1723, and fignf^.i ano- 
ther return in 1727; foon after which he conveyed to 
iRichard Worthington, who conveyed to the Hun. Henry 
Ingram. 

The counfel for the petitioners n')t being able to prove 
by the defcriptions of this edato, in the fv.vjral deeds they 
produced, that it was the fame as Fc(^*s on the roll, the 
vote (notwithftanding that John Muzzcl, the father, had 
voted from 1763 to 1783) was admitted to be 

BAD. 

N. B, In a paper intituled Horjham Court Baron, loth July 
z 702, there was the following entry : " We alfo prefent that 
•* Robert Hedger is heir at law to Richard Hedger de- 
•* ceafcd, who was a burgefs of the faid borough, for a cer- 
•* tain burgage tenure held of the, faid borough by the 
** yearly rent of two pence ; Lut we cannot particularly i/ef:riie 
•* the fame — prefent in court, admitted and fwore fealty.'* 
There is alfo an entry to this effe^St, in the 18 vol. Journ, 
p. 174. 

G2 ^j 
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Ai the Sfcujfion of the fdlovj'ing kirgage was much impli^ 

cated with 'that claimed bj Middhton Onflowc, Efq. 

IJhali now confider them together. 

17, CharUs Smith ofHorJham tendered to vote in right of 
all that mejfuageor tenement^ wUh the garden^ orchard, and 
hackfidi tbcremnto belongings calUdby the name i/Smallwells (in 
the map Snelling's Stome) fying in the Scarfolhs^ being 
half a burgage, held of the Lord, ^c. by the yearly rent of fix- 
pence, 'voh'icb formerly viere in the tenure of Philip UoUand and 
Henry Crra*velly. 

This burgage was traccrfup to the 23 Hen, VI. Anno 
1414, wlicn four pcrfons who arc there mentioned, grant 
by indenture to Richard Smallwcll, and Matilda his wife, 
mum tenementum cum gardino adjacente cum pertinent' fuii tn 
burgo de HorJfiam.fttuaV inter tenement' ffillil^ni ex partibus oc- 
adenV et boreal\ et tenement' IValteri Hokkendens ex parte oriental 
et regiam aream apud boleplace ex parte aujhah'i which tene» 
mcnt they lately had by the gift and feoffment of WtUiam 
Snellinge. The grant is for the life of the longcft liver, re- 
mainder in tail to Richard Snellinge fon of William, remain^ 
der to John Snellinge, his heirs and affigns for ever. la 
1586, Henry Snelling conveyed to Richard Heyburn in fee, 
all that, &c. called SneUing5,fituate betiveen a tenement and land 
of William Hurft, called Okendens, on the parts of the Weft and NortA, 
and the tenement of William Greenfidd on the Eaft, and a vacate 
plot of ground called Bull Place, on the South. 

By a deed poll of feoffment with livery of feifin indorfed, ' 
Jn 1606, Robert Stone conveys to his fon Henry, SnelUngs 
as above dcfcribed, reciting that he had purchafed the fame 
from Richard Heyburn. 

31. Entry on the roll of 161 r, title Scarfolkes. And that 
Henry Stone Uke^ife holds to him and his heirs, oftlte Lord aforefaidf 
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mte meffua^e, one garden and backfide^ late Snettings, being half a 
^^KS*^^ h ^k^ ''^*' ^J the year ^ csfc, Jixpcnce, 

la 1613, Henry Stone conveys to William Put tock in fee. 

And in 16 13 Puttock's executors, reciting that he died, 
leifed in fee oftvjo tenements and gardens with the appurte^ 
nances called SnelUngs^fometimes Smallivells, lying, Ssfc. between the 
tenements and croft of land belonging to John Nye gent^ called 
€randford*Sf iaie Hurft*SyOn the partoj the Wefi and Norths UHlliam 
Greenfield's on the Eaft, and Bull Place on the South, and had be^ 
qiieathed that the fame lliould be fold, &c. ; convey the 
faid premi'c3 to Ralph Heath, and also in conilderation of 
lol. allfuch intrreft and term of years which they have yet to come 
€u executors of the faid willf of and in a certain piece of ground, 
containing by efkimation <^^ feet in length and 27 in breadth, which 
i>ne John Leigh by his indenture, dated the (Uh of July, 16 James L 
diddemife and grant unto the /aid William Puttockfor the term of 
^\ years. 

In 1626, Nicholas, fon of Ralph Heath* conveys SnelUngSj 
fometinoes Smalhvells, to Peter VVaterton, who by a deed of 
the 20th Augud, 1674, appeared to have fold the premifes, 
defchbed as all that meffuage or tenement j garden, and backjide, 
formerly m*o tenements, commonly called Snellings, fometimes Small* 
^vells^ to John Watcnon, who mortgaged them to Peter. 

In 1740, William Waterton, heir at law of Thomas Wa- 
terton, and the executors of the fame Thomas Waterton, re- 
citing his will, convey to Henry Lord Vilcount Irwin aU 
that PART of a meffuage or tenement, garden, and backfide, toge. 
ther with the soXt>and other the prrvilrges and appurtenances to the 
fame belonging, being* burgage tenure, commonly called or kno^m by 
she name of the Snellings, fometimes Smallwells^ or by whatfoe*ver 
ether name, ^c, widen was the eflate of the faidThomas Waterton at 
the time of his deceafe, in the tenure of Philip Holland and Henry 
Gravelly. 

The name of Thomas Waterton appears on the poll of 

1714. From this evidence it was argued by the counsel for 

the petitioners, that the entire burgage of Small-wells, or 

G 3 Snellings^ 
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Mr. Medwin acVnowIeclged that it did not appear tkat 
cither Richard or Deazil Onflow were admitted to this 
burgage. 

The counfc! for the petitioners denied the fcKii* of Mr. 
Onflow of this fmall burgage ; and to difpmve it, called 
nomas H^afertofty who gave a very confyfcd cYtdence.— 'He 
faid his father was in pofTeffion of it, and paid no rent be- 
caufc it was his own ; but acknowledged afterwards that he 
had heard Mr. Onflowe threaten to diftrain if the rent was 
not paid ; that it was paid, and a receipt given. lie himfelf 
had never been in poiTelfion, but had paid rent for it (which 
was proved by a receipt dated 1783) becaufe Mr. Onflowe 
promifed he ihould have it from feaft to fea(t. He only 
daioied this fniall piece of ground, which at one time he 
called Sneliings,otherwife Smallweils, and at another part of 
Snellings, although at other times he faid it was fenced off 
and feparate from Snellings : He thought he was intitled 
to it by the leafc, which he found amongft his fathcr^e pa- 
pers ; he faid, he and his mother were difpoflefled of it by 
arbitrary power, and that it was fold in a clandeftine man* 
ner by an old lawyer at Guildford. One Cooper had been in 
pofTeHion of it about forty years, and under him one Tborn^ 
ton : he had not received rent from cither. He accompa- 
nied Mr. Onflowe, about fifteen years ago, to demand rent 
both of Cooper and Thornton, but they refufed to pay any. 

It was therefore argued for the petitioners, that the ad- 
mifllon of Middleton Onflowe, and the payment of rent by 
Waterton, were contrived merely for election purpofes. 
That Cooper by his refiifal to pay rent had an adverfe pot 
feflion, which enabled him to take advantage of the lapfe of 
time ; and that the Db'wnton Committee had decided, That 
a polTeflion which would bar an ejectment would fupport a 
vote. They laid the arbitral y power, of which Waterton 

complained^ 
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complained, was probably the fiaves ohJ kmives of a deda*' 
ration in eje6iment ; fo that his title was as bad as his fot^ 
ieffioQ. 

Oa the other hand it .was argued, that the vote did not 
depend on the occupation of the property, but on the inhe* 
ritance of the fee. That Mr. Onilowe had done all he could, 
by claiming and receiving hts rent (fmall as it was) from 
€he \t€ec ; as he could not bring an a6^ion for the rent 
againft Cooper^ except the whole teiin had been affigned to 
faim, which did not appear to be the cafe. It was aHbfaid 
that a ^uo vmrranto ihould have been applied for, as the 
voter had been admitted into a corporate office. 

No exprefs deTermination of the Committee, as to the 
vote of MidJleton Off/low^ appears on the minutes ; but 
many of the members declared, that the adverfe pofTeilion of 
Thornton and Cooper was fuch as to deftroy the vote. I 
have therefore confidered it as had in the ftatemept af the 
numbers, page 34. 

The vote of Charles Smith was decided to be 

GOOD. 
18. John Ireland tcndtred to vote for all that fields croft^ or clofecf 
hnd, being part of certain lands aild hereditaments in Morjkam^ 
called Grandfords^ Ockendem, and MafcalVs Garden^ and called or 
known by the name of the Hop Gardtn^ cantaining lyefiimaiinL, three 
fiicres^ more or lefs^ in the occupation of Libitter, aow ^Richard 
Williamfon. 

This was referred to the nineteenth entry on . the rolU ' 
And that John Nye^ gent, holds to him and his heirs, fiEfr. a certas'tt 
tenement, being one entire burgage, containing by efiimaiion four 
acres of land, iviih the appurtenances in two crofts called'OcKEU' 
DENS, one having a certain narrow way, being a waine-way (in 
the Latin una cum vinelUy leading from the King^s highway there 
into the raid croft, by the rent, &c, 1 id. 

Mr. Ellis faid he had always remembered a wain-way 
from thefe premifes, which were "called the Hop Gardeo^ 
into the Scarfolkes. Several deeds were read to prove the 
identity of the burgage ; but Mr. Mills in fumming up for 

the 
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the fitting members was ftopt, by the Committee obferving 

that befides the variance in the quantity of the land, the 

wain-way, which was part i»F the ancient burgage, was not 

included in the conveyance to the voter. And in the reply 

the vote was but 

FAINTLY INSISTED ON. 

J 9. Samuel Roberts tendered 19 \ote for a pir'e of ground^ being 
m wchard adjoining io the dwelling- koufSy formerly of Henry Hillf 
in Eafi'Strcei, ^c called Broadbridga. ^ * 

This was referred to the fourth entry on the roll, where 
Bennet is ftated to hold a mejf^age\ backfidc, and garden in 
Eaft-ftreet, rent four-pence. By entries in the book, intitu- 
led Burg, ct ^* an^ it appieared that Matthew White had this 
cftate, rent four-pence, in 1680 from William Mill, who the 
year before purchaled from Philip Chafemore. But the 
conveyance to Lord Irwin in 1748, was only of an orchard^ 
being parcel of a mejfuage^ Isfc. rr«/ two- pence. The vote 

ivas 

NOT INSISTED ON. 

10. John Cragg tendered to vote for iivo acres of land, being an 
etuire burgage, in North-Sireet, in the occupation of William Ellis ^ 
Ifq. late iiie efiate for life of Geo, Waller, Efq, 

Referred to the fifth entry in North-Street, where Slater ia 

faid to hold the George, late Bottinge's. But this entry 

dcfcribing the burgage to be a mefluage with barns, &c. and 

four acrei of land, and a deed of feoffment with livery of 

fcifin tn 1555, from Thomas Broadbridge to John Botting, 

dcfcribing it alfo to contain a meffuage, &c. and four xicrcSj 

the vote was admitted to be 

BAD, 

SITTING MEMBERS POLL. 
'11, MiMeton Onpvce voted for Patchings, as defcribed 
in the twenty-third entry of the roll in Scarfolles. An ac- 
count of the title is given under the vote of Charles Smith. 

BAD. 

21. EJ^ivard Stedman had a conveyance from Sir Henry 
Fletcher in 1788, of ail that mejuage and garden ftuate in 

Norths 
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Vorth'ftreety ^c. formerly the eflate of Richard L/ntott, Efq, and 
noFiv in the occup%tkn of the RevJ. Mr. Tredcroft\ being we entire 
burgage, c^c. iy the rentofoneJhilUng (a) j to which defcripiioa 
his admilHon conciponded. 

Referred to ihe lall entry in Scarfolkes, ondthat John Pom* 
-4ras Ukewife holds one mrjfuage and garden, with the appurten(m^» 
cesy being half a burgage, late parcel of Butler's aforefaid^ by the 
rent by the year ^ &c. 6d. 

Prcfcntnicnt 1 5th 0£t. 1650, that the fame John L'ntott like^ 
«;//? hoUieth onr mejfuage and gardai. with the appurtenances, being 
half a burgage, late pat eel of fuller's aforefaid^ by the yearly ren$ 
^JLxpence, 

John, Richard, and Henry Lintott appeared to have figncd 
many returns from 1661 to 1749 • and it appeared by the 
general burgage UiV that Henry Lintott hadfuccceded 
Richard in half a burgage y called part of Butler'* s. 

Mr. Hiirft taid, he rcmen.bercd Mrs. Cheynel, who was 
his godmother, occupying a houk*, coach-houfc, (table, gar* 
den, and two fields, about an aci e each. The fields adjoin 
on the north to Brcwhoiife Mead (which he apprehended 
to be part of the Gaol Lands) ; and on the weft to part of 
Mr. Smith's Paddock, which he alfo confidercd as part of 
the Gaol Lands. Mrs. Cheynell's premil'cs were bcf6rc oc- 
cupied by Bernard Lintott, who, he h :d heard, pulled down 
fome houfes which ftood where Mr. Trcdcroft's coach- 
fioiife and liable now (land. He always underilood that 
thefe premiles wtc of burgage tenure ; and confidering 
their fituation and the courlc the jury took in making their 
prefentments in 16 ii, concluded they were the burgage 
defcribed in the roll as belonging to Pancras. He faid tlic 
jury mufthave come from the Red Lion at thefouthend of 
Scarfolkes, and have proceeded northwards to Barnhouic 

(a) This recital of the rent fccms to have been taken from the rental 
of 1686 ; which it has been obfcrred increafes the amount of the rents. 
$cc Bachelor fen lor, vote 33* 

OB 
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on the weft fide of the fireet. They then appear to hwe 
crofled the road at Beanbridge^ and entering Mr. Smith's 
paddock, to have taken Pollardfcroft, or Watering-pond 
field, and to have returned on the eaft fide of the road to 
the twenty acres called the GaoUhoufe and Land ; and 
lafUy to have prefented the burgage in queflion. 

The fame premifes were conveyed with a larger defcrip- 
tion to Bachelor, fen. as appeared on the produ^^on of his 
deeds. Bachelor fenior's vote was afterwards abandoned ; 
but the counfel for the petitioners infifted, that the commit- 
tee, being in pofleflion of his deeds, ought to give them 
their legal effe6)t ; in which cafe the burgage would appear 
to be bifedled. As the committee feemed to be clearly 
of this opinion^ I have confidered the vote oiStedman to be 

BAD. 

»3. Winiam Lamb voted under a conveyance from Sir 
Henry Fletcher of all that croft of land lying next to Beanbridge, 
containing by efiimation two acres called SteedscROFT, being 
half a burgage rent, fixpence. 

Referred to the fcventcenth entry in Scarfolkes ; and thai John 

tyntott, thefon of Rjchard Lyntott deceafed, Ukewife holds one croft 

■ of land next to Beanbridge containing two acres, with thi appurtc- 

nancesy called Stecdfcrofc^ being half a burgage, by the rent by the 

year 6d. 

A iimilar entry was read from the book intilled, " Bur- 
gus et Manerium," of the 15th October 1650, which had 
the following marginal note : " Now in Mr. Wicker's 
Park." 

By original returns, John Lintott appeared to have figned 
in 1661, 7S, 79, 80, and 89. 

Richard Lintott figned in 1695, 1700, 1702, 7 and 8; 
and in 17 10 ccfnveyed to Henry Groombridge all that croft 
of land with the appurtenances, commonly called or known^ 
by the name of Steedfcroft, containing by efiimation two 
acres more gr lefs, being burgage-land, held by the yearly 
rent of fixpencc ; and now in the poffeffion of John Wicker, 

£f(l- 
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Efq. and lying near Beanbridge, and hounded ea foUvweth ; then 
is to fay y on the tveft to ihf^een*s highway , leading from Horjhant'' 
borough to the bouling-green j on the fouth to the lands cfjohn 
Ever/ett, E/q, ; on the north to lands of Arthur Rowland^ Gent, $ 
and on the eafi to other lands of the f aid Richard LinioU\ the 
conveyance was by leafe and releafe, the leafe only wai 
produced, but it appeared that Groonnbridge's purchaie 
was prefented at a court baron, held 2^h Aug. 1710 ; and 
he figned a return in 1 721, and twice in 1727. On the 
4th of Aug. 1710, he conveyed the premifes by leafe X6 
Kicfaard Lintott for ninety-nine years, determinable on his 
death, by the fame defcription and boundaries. 

By the afEgnment of a leafe in 1751 oi PoUardfcroft from 
Sophia Eversfieid to John Wicker, it appeared that the 
lands of John Lintott^ afterwards of Barnard Lintott, andfince of 
Henry lintott, were on the fouth of Pollardfcroft. 

Fi'om the burgage lift of 17^1, the two following en- 
tries were read : 24 Item, ** Rowlands (a) —Edward Dick- 
infon, Efq. Pollardfcroft, or H. Groombridge, Watering- 
|K>nd-field." 2jth Item, ^* Richard Luthia {a) -*- H. 
Lintott, Efq. Steedfcroft lutlfsL burgage-— Beanbridge, 6d.** 
It was admitted that the prefent Lady Fletcher was the 
only daughter and heirefs of Henry Lintott, Eiq. 

Mr. Hurft iaid, he appreherded that the ilream which runs 
under Beanbridge p^es through Steedfcroft ; that it was the 
next to the bridge and to Pollardfcroft ; and tl^t Detinifcroft 
lay to the fouth. He did not pretend to know it by meets 
and bounds, but had collededhis inforccation from the re- 
cords of the borough. He had alfo under flood from his 
father, that Rowland's lands lay to the north of Steedf- 
croft. His father rented Denifcroft (which he imagined 
to contain two acres) of Lord Irwin, at the time that Mr. 
Wicker occupied the land adjoining. This, his father told 
him was LintottSj which he remembered from a circum- 

(a) The old qudc. 

fiance 
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ftancc which he mentioned of cattle breaking from the ofid 
inclofure to the other. Decided to be GOOD. 

24. Jo/in R.'vwtinfon had a conveyance from Mr.Huvfl o^ all thofi 
four frveral mejfua^n or tenement s^ ivith t/'w ^aniens ^ yurdsy back- 
Juies^ and appurtenances thereunto belonging, lying and being in ihd 
North-fireet, now in the federal occupations of lliomas Jones, Eli* 
Kobeih Terry, Eckvard Clarke y and William hotter , all which /aid 
fremijes were heretofore the eftale and inheritance oflE.dward Bur* 
nelly deceafed\ and by him fold and conijeyed to Henry Griffith of 
tbrjhamy mercer, deceafcd, who in his life-time fettled the fame 
Mjton his font William Griffith, as appears in and by the laft will 
and tefiament of the faid Henry Griffith ^ bearing date the i^tA 
March ii^dy and w^re granted and conveyed by the f,id Willi ant 
Crffith and Hnry Griffith of Horjham afrrfiid, mercer, unto the 
faid Robert Hurft and his heirs, by indentures of leaf' and releafe^ 
bearing date 28M and ic)ih Aug. 178S ; and iihich faid premifcs 
are burgage tenure, and held of the lord of the faid borough of 
Borjkam, by the yearly rent of fixpence. 

Referred to the holding of Beatrix Conflahle in Eaff- 
fireet, which was faid by the counfel for the petitioners to 
be Coe*s^ but by the coimfel for the Sitting Members to Hb 
Perry Place, which was proved to be in the occupation 
of the perfons mentioned in the deed by Richard Carpen- 
ter. The entry i?. And that Beatrix Conftable likezvife holds o>te 
meffuage and back fide, garden, and orchard ^ by eflimation one acre^ 
ivith the appurtenances, being one entire burgage, by the rent by the 
year, ^c, iid. 

In the book, intituled " Burgiis & Manerium, &c. there 
was the following entry of the i6th 06X- 16^0 : Afidt/iaf 
Ukewife Lucy Coe holdeth one meffuage^ garden, backfule, and one 
croft of land, containing one acre, called Perry PJ.ice, being an en^ 
tire burgage, by the rent by they ear y to be paid us afore faid, tweli/e- 
pence. 

By a deed of feoffment with liver)' of feifin indorfed 3d 
March 1657, William Coe of Clifford's Inn, conveys to 
Wm. Jenden in fee, in confideration of Sol. All that meffuage 
•r tenement, garden, orchard, and clofe of land thereunto adjoin* 
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lag^, with the c^purtenances^ containing in. the whole by eflimatiom 
half an acre^ more or lefsy commonly calle.d Perry Place, fituate cii 
the eafl'fide oftheflreely commonly called the North -flreet, bet^weeM 
the lands of John MirheL Gent, haeiofore Robert TredcroftSy on the 
north and eafl\ and the lands of Brian Foyce on t'he fouth, being re- 
puted a whole burgage of the borough of llorjhamj and paying 
ttuel've- pence rent by the year, ^ 

William Jenden figned returns in 1661 and 69; and by 
a fimilar mode of conveyance in 1672, granted the fame 
premifes in f. j to Ihomai Smith, defcribing them as fituate 
between tfie lands and tenements ^ late of Henry Nye ^ Gent.deceajed^ 
and formerly of John Mi cheL Gent, lying on the north and eaft* 
T^e landi formerly of Bri^m Foyce, and wnv or late of Richard 
Barnard, lying on the fouih ; and the highway leading front the- 
market-place ofHorJham to Rovgheye, lyi'^g on the weji. 

In 1679, Thomas Smith, by leafe and releafe, conveyf 
the fame premifes by the fame defcriptlou to Matthew IVhite^ 
who ligned returns in 1679 and So. No farther account 
was given of the burgage till 1728, when Edward BurntU 
(whofe name appeared on t be poll of 1714 as voting for 
Mr. Charles Evcrsfield and the Hon. Arthur Ingram) by 
leafe and releafe, reciting that he had purchafed the pre* 
mifes above defcribed of Robert Gardener (who figned returns 
in 1721 and 27) fettles the iame (in tnjft) \1pc3n Henry and 
Elizabeth Griffith, who was one of his daughters, for their 
lives, and the life of the furvivor ; remainder to William 
Griffith, one of their fons, remainder to Henry Griffith, hit 
heirs and affigns, for ever. 

Henry Griffith figned returns in 173 and 36, and Wil- 
liam Griffith in 1761 ; and in 17&8 William Griffith and 
his brother Henry Griffith, eldefl: fon and heir at law of 
Henry Griffith, convey to Mr. Hurft the premifes as de- 
■fcribed in the conveyance from Mr. Hurtt to the voter, and 
9 fine was levied thereof. 

There was an intermediate corweyance from Mr. Hurft 
to Mr. White in 1788, who in 1789 re-convcyed. 

. Mr. 
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Mr. Medwin proved the execution of the deeds bf Mr* 
Hurft, and the receipt of rent for him ; but on a fubfc- 
quent day the counfel for the petitioners read an entry 
from the book, ** Burgus & Mancrium,'* dated the 5th 
0€t. 1683, 7to Matthew tVhile, who held a mejfuage and garden^ 
^ith a croft of land, called Perry Places had aliened the mejfuage 
mnd garden to Robert Gardener who was admitted, and the rent ap^ 
portioned, fixpence. This feverance not being accounted for, 

the vote was given up, as 

BAD. 

15. iTiomas Griffith voted in right of all that tnejfuageywith 
'the garden, &c* by ejlimation one rood of land, in the Sorthftreet^ 
&c. now in the tenure oflVilliam Weller or his tender-tenants ; all 
which preniifes weYe heretofore the eftate and inheritance of "Henry 
Griffith f late of Horjham, mercer, deceafed ; and after his death, 
Harry Griffith, his eldefl fon, was admitted a burg efs of the faid bo- 
Tough in right thereof at a court baron held on the z'jth June 1747. 
The fame being burgage tenure^ and holden of the lord at the rent of 
fixpence, 

Thefc premifes were conveyed to the voter by Robert 
Hur(b, Efq. to whom they were conveyed in 1788, by 
William Weller. Mr. Elh6 (aid, they lay to ihc north- . 
caili^f Perry Place 5 they were not referred to any entry 
on the roll for a feoffment with livery of feifin, being 
proved from William Weller to Mr. Ellis of a (lip of 
ground, forty-four feet by ^wty occupied together with the 
other premifes by Weller, and now inclofed in Mr. EUis*i 
garden, the vote was neceflarily admitted to be 

BAD. 

a6. James Waller voted for part of Holhrcoks. Admitted 

to be 

BAD. 

27. Charles Smith of London voted in confequcnce of his 

admiflion to part of the Wonder, or Talbot Inn ; and his vote 

was admitted to be 

BAD. 

ft8. Richard 
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28. Richard Collins alfo voted for part of the Talbot, 

QncI his vote was alfo admitted to be 

BAD. 

29. George Phillips^ had a conveyance dated in May 
1790 from Mr. Hurft, of all that piece or parcel of burgage^ 

ground^ being an orchard^ fituate in the Eajl-Jlreet^ Csff. in tin 
occupation of Henry Cook^ heretofore the ejlate of Samuel IFhite^ 
Gent* being burgage tenure holden of the Lord^ ^c* by theyearjf 
rent of tivo-pence. In confequcnce of this leafe the voter 
had been admitted at the fpecial court baron, holden on the 
17th and 1 8th of May 1790. William White'* i conveyance 
to Mr. Hurft in 1789 was produced, and recited. That the 
above premifes were heretofore the eflate and inheritance of 
Samuel White^ Gent, and upon his dcceafe defcended and cam£ 
to Thomas WhitCy his coufin and heir at Aiu', 'O^ho was thi 
grandfather ofWittiam White^ father of William HViey party 
to the deed. 

At a court baron, holden ajthAiig. 1788, thehomagi 
frefentedf That it appeared to them from a rental of this bo^ 
rough in 4he year i696y that Samuel White^ Gent, held freely 
to him and his heirs of the Lord of this borough as of the fame 
horoughy by fealtyy fuit of courts relief and the yearly rent of 
tivo-penccy the fame premifes as above defcribcd-; where- 
upon the faid William White, being prelent in court, was 
admitted a burgeis, paid relief, and did homage. Mr. 
Medwin, however, acknowledged that he did not recollect 
that there were other admiflions of pcrfons of the name of 
White in the court-books, prior to the year 1788 ; and Mr. 
Ellis faid| he had never known any one claim to vote for 
this burgage, but had never known a contefled election. 
The vote was afterwards admitted to be 

BAD. 

30. Drew Michel voted for die whole of Barnhouse, 
conveyed to him by Mr. Hurft, who in 1 789, purchafcd 
from William White, who took bythe will of the Reverend 

H Thomas 
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Thomas White in 1788, all that hurgage mrjfuage^ cadei 
Barnhoufe^ Jiiuate in the Scarefolkes^ rentfixpence. But a di- 
viGon of this property having been prorcd in difcufling tbr 
vote of Haftings Elwin (fee ante) the vote was adnnitted 
to be 

BAD. 

31. Peter Dueane^ Efq. voted for premifes conveyed to 
him in 1773 by Samuel Shtickford, devifee oi Timothy' 
Shelley, Efq. faid to be Rowland Wood's, iince Shej>* 
herd's, defcribed by the ninth cntiy in South ftrcet. Muz* 
zePs property was faid to be fituated hereabouts ; but the 
deeds being referred to the agents, the vote was arfterwards 
admitted to be 

GOOD. 

32. The Reverend JViWam Smith oi Th^y^zm^ voted io 
right of a conveyance from Mr. Hurft to him in 17S8, of alt 
that mejfuagf^ tenement^ or inn, known by theftgn of t/u Crown ; 
and alfo alt that littU mejfuage or tenement adjoining thefoutk 
fide thereof and now laid to and occupied tkerewithy together 
with the backfides, brewhoufe^ yards y and other buildings thereto be* 
longing ; and alfo all that ft able and loft over the fame, e ailed the 
Upper Stable ; and alfo all that little necrjfary-houfe in thejard, ad" 
joining certain premifes late in the occupation ofU^lliam James, anet 
now of John Taylor j and alfo all that part of the yard in a dired 
line from thefouth end of the well which inclofes theyard, late in 
the occupation of William Blake, and now of George MarAal Clerks 
to thefouth end of the faid ftable, called the Upper Stable; all whic/f 
feud premifes are tngeiher called the Crown Inn, in the South-ftreet 
of the borough of llorjham aforefaid, and were laie in the fever al 
occupations of John Ihomas and the widow Stanford^ but now of 
John IVickens ; and alfo, all that mejfuage or tenement, back fide and 
premifes, Jhuate near and adjoining to the faid Crown Inn on the 
fouthfide thereof and now in 'the tenuri or occupation of the faid 
George MarJhall Clerk, his under tenants or ajfigns \ and alfo all 
that mejfuage or tenement, fhop, garden, ftable, backfide, warehoufe^ 
and premifes, filuate in the Weft-ftreet of the borough ofHorJkam 
aforefaid^ in t/ie tenure of Mary Somerfet and offohu Lanham ', all 

whifk 
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to/i/V^ mejfuage ur tenement are of burgage tenure ^ behjg one whole 
tad entire burgage ^ rent one Jhill'tng. 

' Thefc premifcs were referred to the lafl entry on the roll 
in South-ftreet : and that Arthur Woodgate like^nfi 
holds one mejfuage wiib a barn^ hackfide andgarden^ to the fame 
^oinmgy with the appurtenances late Allen's, and formerly 
Holbrookes, being onn entire burgage^ by the rent by the year^ 
&*i*, tv:elve*pence. In the book intituled, Burgus ct Mane-^ 
Ttumy (sfc. there was an entry of the 15th 06t. 1650, That 
John Woodgate, Gent, holds the fame premifcs, being one 
tntire burgage by therent^ ^cjixpence ; after which, but in a 
different hand, thcreis the following addition, " Qe. twelve- 
pence;" and in the margin, ^^ Now Thomas Somerfct^ the 
Crown J* 

John Woodgate (igns returns in 1661 and 69 ; and in 
the laft mentioned book there is a prefentmcnt, 3 1 ft July 
1668, of the death of John, and the fucceffion of his fon and 
heir of the fame name, aged fifteen, with the following 
entry ki the margin, *' AUen, Southjlreet^ a while burgage^ 
now Thomas SomerfetJ** 

In 1684, John Woodgate conveys in general words, 
aU thofe fever al mejfuages or tenements ^ ^c. in the occupation of 
John Underuood and William Burrage, to John Somerfet, and Leah 
fus^juife^ and their heirs and afpgns for ever. And an entry was 
read from a rental 1686, Th^x. John Somerfet holds cls afore faid^ 
ex mejfuage^ barn^ gar den ^ and yard ^ fituate lying and being in 
Horjham^ formerly h\\tiC%^ andjince Somcrfct's father's, being one 
mtire burgage ^ and payeth therefor year ly^ onejhilling, 

Thefe premifes by deeds, original returns and prefent- 
menrs, were traced to Mr. Hurft^ for whom Mr. Medwin 
faid, he had received rent. They coniift of three mef- 
fuages, a grocer's (hop, ftables, a yard, out-houfes, and a 
garden ; and are well known by the name of Somcrfct^s, A 
marginal note to the furvey of 1650, fays. That Allen's, 
9S01V Somerfet's, is the Crown. This vote was deci<*ed to be 

GOOD. 

H 2 * The 
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The counfel for the petitioners objefted to the 
feven next following vo^es, as given for eftates 
conveyed by Sir Hen. Fletchef , Bart, who derives 
his title from his wife, who claims under Henry 
Lintott, Efq. : the whole property conveyed to 
the feveral voters appearing to be entered in the 
roll of 1 6 1 1 , in one item. 

The entry on the roll to which thefe burgages 
were referred, was the laft but one in Scar- 
folkes. Jnd that John Lyntotty fon and heir of 
Richard Lyntott^ deceafedy holds to him and his 
heirs of the Lord aforefaid in free burgagey a 
certain mejfuagey with a certain houfe^ called 
the Gaol-koufCy with the barns, backjidey gar* . 
defjSy and twenty acres of land, with the appur- 
tenances to the fame mejuage adjoiningy called 
Butler^ Syfome time the Gaol-houfe and landy be- 
ingfive burgages and an halfy by the rent by the 
yeary at the fame feajl^ five andfixpence. 
The following is the account given of thefe 

burgages in the Journals of 1 715, p. 174. 
" To add five others to the petitioners poll, 
*' viz. Thomas Hufley, Edward Stanford, 
" Thomas Swayne, John Hall, and Thomas 
*^ Pope, who claimed by titles from Richard 
" Lintot." 
" The petitioners counfel produced a copy of 
" a furvey of the manor taken in the year 
^* 1650, whereby John Lintott's. holding is 
*' found to be. five burgages and an half i and 

" in 
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*^ in 1683 a prefentment of Richard Lintott 
" as heir of his father John, to three mcf- 
*' fuages and certain lands called Gaol-lands, 
" rent five and fixpence, and (dated i ith and 
** 1 2th Aug. 17 1 3) the leveraj conveyances 
** for life by Icafe and releafe from Richard 
«* Lintott, under which thefe voters claimed /' 

The fitting niembers counfel obferved, ^* That 
** all thefe conveyances were made the fame 
** day, and objefted to them as fplit votes 
" and fraudulent ; and called Robert Lord, 
«* Edward Tupp, and Mr.John Wicker, jun. 
** who faid they are tenants to Mr. John Lin- 
<* tott, of feveral parts of thefe lands, and 
" do conftantly pay their rents to him." 

Richard Lintott himfelf was objedted to, " that 
** he had divided his burgages into fplit 
*^ votes ; and having no diftindt burgage left, 
** had no vote for himfelf." 

The decifion of the particular votes by the 
Committee or the Houfe is not recorded, 
but the petitio^icrs for whom thefe votes were 
given, fucceeded ultimately. 

In the^prefent cafe, the three firft votes hereafter 
mentioned were abandoned in the fumming 
up for the Sitting Members ; but it was faid 
that, thefe being given up, the evidence of 
Carpenter and Mr. Hurft (noticed in Lamb's 
cafe) eftablidied the boundaries of the other 
four burgages. That burgage or not burgage, 
* H 3 was' 
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was" a queftion of prefcription ; and that evi- 
dence of adivifion of the land forty years ago, 
if uncontradiilcd, was enough to raile a prc- 
' fumption in favour of thofe being the ancient 
bounds. 

Richard Carpenter , who was feventy-three years 
pf ^e, faid, That he was fervant lo Mr. 
Wicker, about forty years ago, when the fen- 
cc?s of the land belonging to him were pulled 
down. It meafured about twenty acres, and 
w^as in five different fields ; they were laid to- 
gether, and he helped to pull down the inclo- 
fures. One piece was called Great Meady and 
contained about feven acres. There was a 
tlu'ee-cornered piece of about one acre, called 
jferemys Croft ; another three-cornered fields 
which lay to the fouth, of about three acres, 
but the name of it he did not recollect. Hilly 
Field contained about five acres, and Brew- 
houfe Mead- about four. That thefe five 
fields belonged to Mr. Lintott, were after- 
wards in the occupation of Mr. Wicker, and 
are now in grafs, and held by Air. Smith : 
that he did not know Gaol Field or Houfe Field. 
Carpenter was called as a witncfs by the peti* 
tioners. 

H^illiam Smithy Efq. faid, he occupied all the 
lands that were in the poUeflion of Mr. 
Wicker ; but that he had found it imprafti- 
cable to trace accurately tfie divifions of the 

fcvcral 
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ieveral burgages. He paid rent for five fields 
to Sir Henry Fkrcher. The counfel for the 
petitioners denied that the boundaries were 
fufHciently proved; but it was unneceffary for 
the Committee to decide upon thefe votes as 
has already been ftated, the majority being at 
all events with the petitioners. The land con- 
veyed to (a) Ralph Joans was alfo faid by the 
counfel for the petitioners to be interfperfed 
among thefc burgages. 

33. John BatcAf/ory fen. voted in right of a conveyance from 
Sir Henry Fletcher of ali thai mejfuagey with a backfide and oKm 
chord f and croft of land thereunto belonging y called the Houfe Fields 
containing by efiimatioH two acres, Jituate^ csfc. in the North-JIreet, 
formerly the efiate of Richard L'ntotf, Efq. dcceafed, greai^uncle of 
Catherine, now lady of the faid Sir Henry Fletcher, in the occupation 
ij/" Henry Trcdcroft Clerk, being one entire burgage, and held of the 
Lord cf the faid borough, by the yearly rent of one fhilUng. 

To eflablifh this vote was the following extradt from % 
paper Intituled, " Rental 1686/* 

iTiefaid Richard Untoti likewife holds, as abovefaid, a meffuage 
and backfide, with an orchard and croft of land thereunto adjoin-* 
ing, containing by eflimaiion two acres, ftuate, lying, anal being in 
Horfham, being an eriiire burgage, late his father* s, andTpSiyetk 
therefor yearly one fliilling. The vote not being dearly con- 
iieded with the roll of 161 1, was afterwards admitted to be 

BAD. ' 

34. John Batchelor^jun. voted in right of a conveyance from Sir 
Henry Fletcher to him, of all that clofe or field of meadow, or of 
fafiure land, called the Gaol Field t containing one acre and twenty" 
four perches, filuate in tli£ Narth-ftreet, formerly the efiate of 
Richard Untott, Efq. being part and pare f I of certain lands, called 
Ooulde Lands or Gaol Lands, now in the tenure or occupation of Ed' 
noardlreda'oft, ^e fame clofc or fit Id being one entire' burgage* 

Adnoitted to be 

BAD. 

(a) No. 54. 

H 4 35. Jofepi, 
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35» Jojeph Borer voted in right of a conveyance from Sir Henry 

Fletcher, of all that parcel of meadow or pafture ground^ containing 

by efiimation five acres, more or Ufs^ being part of a certain meadf 

called Great Mead, heretofore indofed, but nmv lying open in a 

certain piece of land^ called the Paddock, now in the pojfej/ion of 

William Smith, Efq. which faid parcel of meadow or pafi are ground 

adjoim on the eafl, part thereof to certain parcels of ground, called 

Hilly Field and Brewhoufe Mead ; and on the wejl part to a certain 

'croft of land lying next Beanbridge, containing by efiimation two 

acres, formerly part off he faid Great Mead, called Steers, othet^ife 

Steele's Croft ; and is part of certain lands, called GouUle Lands, or 

Gaol Lands, formerly the efiate of Richard Untott, Ejq, the fame 

being half a burgage ^ rent fixpence. Admitted to be 

BAD. 

36. John Burry voted for all that parcel of meadow or pafture^ 
ground, called Jeremy's Croft, containing one acre, three 
roods, and eight perches, heretofore inclofed, but now lying open in a 
certain piece of land called the Faddock in the North- fireet, now in 
the pofffjfton of William Smith, Efq. which culjoins on the fouth part 
thereof to a certain parcel ofgi'ound, called Brewhoufe Mead; aUd 
on the north part thereof to Horjham Common, and is part of certain 
lands, called Goulde Lands, otherwife Gaol Lands j andwcufor-^ 
rierly the efiate of Richard Lintott, Efq, deceafed. 

Thefe.prcmifes were conveyed in July 1788, by Sir 
Henry Fletcher to the Rev. Thomas Hutchinfon, for their 
joint lives, who in Sept. 1788 conveyed the fame to the 
voter. 

They were referred to the twenty-fifth entry under Scar- 
folkes, where John Lintott is preiented as holding five and 
a half burgages, of which this was faid to be one. 

By the rental 1686, it appeared. That Richard Lintott holds af 
abovefaid, three mejfuages, and certain lands, called Goulde 
L.saids,fituate and being in Horfham, and payeth therefor yearly ^ 
five Jhillings and fixpence^ 

At a court baron, held the a4th Sept. 1787, the homage 
confifling of Mr. Hurft, Mr, Ellis, and Mr. Pilfold ; at; 
JUff Wallis's defirc (Lady Irwin's agent) prcfented, That 

Lady 
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Lady Irwin, who held of the Lord, &c. by fealty, fuit of 
court and relief when they (hall happen, and the yearly rent 
of fixpence, all that croft or clofe of meadow^ fituate in the 
North flr/ct of the borough of Horjham aforefatd^ commonly 
calle J ]cr^my*i Mead> containing by eflimationy one acre andm 
half more or lefsy heretofore in the occupation of John Ificker^ 
the Toungerf Efj. being burgage lands, had on the x^th of Fe-^ 
bruary 1780, conveyed the fame to Philip Chafemore^ who 
was accordingly admitted a burgefs of the (aid borough* 

Mr. Medwinfaid, Th.1t Mr. Ellis, who was prefent, be- 
ing interrogated by Mr. Hur{V> faid. That he was fure the 
premifes belonged to Lady Irwin ; and .that they lay in 
Mr. Smith's Paddock. 

A ^uo Warranto was afterwards moved againft Chafe* 
more in the 30th of the Kingt to know by what authority 
he claimed to be a burgefs of the borough of Horlham ; 
upon which hedifclaimed his title, and divefted himfelf of 
all his intereft in Jeremy* s 2\Uad, 

This evidence was obje£ted to, on the ground that Lady 
Irwin's a6t ought not to prejudice others ; but it being an- 
fwered, That in a burgage tenure-borough, ads done by 
the proprietors of the land are always conlidered as affect- 
jog the rights of thofe who claim to vote under them, the 
objection was not preiTed. This vote was 

LEFT UNDECIDED, 

37. Edward Ethcridge yottA in right of a conve3rance 
from Sir Henry Fletcher^ of all that parcel of Meadow or paf 
hire ground called (he THRKE'COKHEt, field, containing twa 
acresy ^ae rood^ and five perches^ heretofore clofed^ but no^^3 lying 
afeuy upon a certain piece of land called the Paddock » in the bo^ 
roughy Csff • in the tenure or occupation of William Smithy Ef/» 
which faid parcel of meadow or pafiure-ground is part of cer^ 
tain lands called Goulde Lands^ or Gaol Lands^ and was for* 
metly the efiate of Richard Lintatty Efq* the fame being one 
intire burgage^ by the rent of one JbiUing* 

Afimila^ 
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A fimif ar prefentmeDt was inadc of 7*A« Joanti to thcfe 
premifes as of Chafemore to Jeremy's Mead, at the fame 
court ; and a fimilar difclaimer delivered to John Rawlin- 
foQ and Drew Mitchely the bailiffs of the borough in 1790. 

LEFT UNDECIDED. 

38. Thomas Knight voted under a conveyance from Sir 
Henry Fletcher^ of all that parcel of meadow ar paftitre-grouni 
Ctf/Zr^BKEWHOUSE Mead, containing four acres and tvoenty^ 
eight perches heretofore, inclofedy hut now lying open on a certain 
piece of land called the PadJocky in the 'North-Jlrret, in the te^ 
nure of William Snpthy Efq, which f aid parcel of meadow or 
fafiurt-ground adjoins on the fouth part thereof on the three-cor^ 
net ground ; and is part of certain lands called Goj/lde Lands^ 
#r Gaol Lands ; and was formerly the eflate of Richard Lin* 
totty Efq. the fame being one entire htrgagCy at the rent ofon^ 
fiitting^ 

LEFT UNDECIDED* 

39* Henry NoldrettyQ^t&MnditT a conveyance from Sir 
Henry Fletcher, of ail that parcel of meadow or pafure 
ground called hilly field, containing fii/e acres^ one 
roody and Jtxteen perches^ heretofore inclofed^ hut now lying opeu 
in a certain piece of landy called the Paddocky in the North* 
fireety now in the tenure of William Smithy Efq, ; which fa id 
parcel of nieado'W or paflure ground adjoins on the eajl part 
thereof to certain parcels of ground calkd Jeremy* s Croft and 
Biewboufe Mead I and on the north part threof to Horjban^ 
Common y and is' part of certain lands called Goulde Lands y or 
Gaol Landsy and was formerly the eflate of Richard LJntott^ 
Efq, the fame being one entire burgage^ rent oncjbilling^^ 

LEFT UNDECIDED, 

The five following votes for the litting members 

remained upon the poll unimpeached. They 

were given in confequence of the admiffion of 

the voters to the burgages oppofite their names : 

40. John 
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41. Robert Hurft - Parkhurft, fince Parhatn's, 

42. Re*u. Thomas Hutcbinfon — Ofmer'f, 

43. TimotJjy 5!^^//^— Foreman's and Foyce*s. 

44. John Smith of Lad Lane-^QooX&^s^ fincc Nye^s, 

PETITIONERS POLL *. 
4S» 46, 47. Richard WlUiamroHy AUxandtr Luxf,frd^ and 
Stringer Shepherd had deeds from Lady Irwin, conveying to 
each of tl^em onefixth part, the 'whole in fix equal parts t0 
he ditfided^ of and in all thofe t^Mo fields or elofes of land for^ 
merly hut mefield^ called or kno^vn by the name of Bijhop^s^ af- 
terwards StaPsy and afterwards Blacklaad*Sy and nonv or late 
Rowland's, containinj^ by eftimation eight aeres^ in Eafi^ 
ftreety referred to the fixth entry in Eafl-ftreet ; and that 
the of or ef aid Thomas Rowland likewife holds one meadow^ con- 
taining by eftimation fe'uen acres^ with the appurtenances^ far* 
merfy the aforefard Bifi7op\ and late SeaPs aforefaid^ being fix 
entire burgages^ by th^ rent by theyear^ ^c.fixfbiiUngs, Their 
votes were admitted to be 

BAD- 

* I fioil it ncceflary to cxplnin here >rhy I haTc murked fcvcral of the 
▼ores ander this clafs (viz. Richard Howes, William Joancs, and Ralph 
Joanes) as left uf.decidedy notwithftanding they were admitted on the poll, 
mnd no cxprcfs determination againft them appears on the minutes of the 
Comfnittee. I do not think ihditbat is a fufficient reafon for confidering 
them as good, partly from the evidence given with refpeft to ieveral of 
them, hot chiefly from the courfc which the Committee took in cxpreisly 
iccidingfixof the votes admitted on the poll to be good, and paffing the 
others by in filcnce. The plain inference from this is. That the Com- 
paitiee ihonght thofe votes doubtful at Uaft, which they did not decide to 
l>e good ; but if we were to confider aU the votes admitted on the pollt 
and uot expi^fsly ftrnck off by the Commiiiee as good, the determina- 
tions abovementioned, that voles admitted on the poll were good, muft ap- 
pear nnncceflary ; and it would follow, that the four votes conveyed by 
Sir Henry Fletcher were good j whereas it js known that the Committee 
4id noc enter into thedifcuffion of ihem ; and no determination appears on 
the minutes, either for or againft them. 

49* WHUam 
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48. JViHiam Joanesy in confideration of 40I. had a con- 
veyance for life from Charles Lord Vifcount Irwin, in 17 74. 
of all that croft «r cleft oflandy commonly called or knffwn hy the 
name of Holland's Croft, otherwfe the Rackfield, or hy 'what- 
Jbt*ver other name^ tsfc. in the occupation of Taylor^ fituate in or 
near the Kafl-flrcety being one nvhole and entire hurgage^ isfc* 

The agent for the petitioners dated, that he had no othe.r 
title-deeds to fupport the vote of VViUiatn Joanes reding 
on pofleffion for twenty years, which was proved ; but he 
referred che premifes to the lafl entry in£a{l»fireet,«W/^ 
the fame Edward (Parkhurfl) holds one croft of land, contain- 
ing hy eflimation tvco acrOy with the appurtenances called Hol« 
land's Croft, being one entire burgage^ hy the rent onefbilUng z 
and read the following entry from the rental 1686 : Johm 
Covctty Efq. holds a: alovefaid a croft of land^ called Hol- 
land's Croft, alias Church Croft, lying in the Eafi-flreet 
in Horjhamy by eflimation two acres ^ late the lands of Edward 
Parkhur^^ being one entire burgage^ and payeth rent therefore 
yearly^ onefhilling* 

The counfel for the fitting members indded that HoU 
land's Croft, which in the rental is called Church Crofl^ as 
they faid, from the circum dance of paying fixteen diillings 
yearly to the repair of the church, did not belong to the 
Irwin family, but to other perfons ; to this purpofe they 
called Richard Collins^ vedry clerk of the parifli of Hor- 
fliam, who produced an old book, containing an account of 
rents belonging to the church, and the churchwardens ac. 
counts in which they charge themfelves with money receiv 
ed and paid. The drd article in the book relates to Church 
Croft, but is without a date. The drd dated entry relat- 
ing to it is of the 14th of April 161 1. Edwiord Parkhurfl for 
eme year*s rent of the Church Croft ^ ending at the Annunciation^ 
fixteen Jhillings. Of the fame date there was alfo the follow- 
ing entry : Item, Received of John Ravenfcrofi^ Gent, for 

0»e 
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mte year's rint oftht Churtb Croft that iv<jfj left in bis bands ^ 
Juteenjb if lings. 

None of the accounts are figned, but the Parkhurfls ap« 
peared to have paid the i6s. till 16829 after which Mr^ 
Coveti pays the fame fum for feveral years. In 1697 there 
was the following entry : ReceiifeJofMr, Bridgerfor ayear^s 
retU due from Mr, Sturt*s lands^ for repairing the clapper at 
Tunhridge^ ftxtcen fhiUings ; which fum appeared to have 
been received feveral times after, on the fame account. The 
witnefs added, that his father, who was dead, and had becR 
yc^Tj clerk for twenty yeais, had told him that the field 
called Covett's or Churchfield, and which is well known by 
the name of part of Sturis (for he did not know the names 
of Holland's Croft, or RackfleU) was the firft foot-field 
from HoHham to Chifworth. Of this Mr. Brooke has 
been the occupier fix or feven years. 

Mr. Hurft confirmed Collins as to the declaration of bis 
father, that Church Croft was the field through which the 
path goes from Chifworth to the church ; and faid, That 
Sir Cliniles E^ersfield, a fliort time before his death, had 
confulted him as counfel, refpedling a difpute he had with 
the church about a demand for the repair of Tunbridge 
clappers, which he wifhed to refiil. He underflood the 
field he had defcribed, which lies near to John Taylor's, to 
be the field in queflion. 

By a prefentnient in 1693, they traced Holland's Croft, 
which was Parkhorfl's, to John Covett, Efq.; and from him 
to his widow, who married Nathaniel Sturt. 

George Brooke {^\Ay That he occupied the field adjoining 
,to John Taylor's 1 md, and to a lane. That a path goes thro' 
it to the church ; and that he rents it of Mrs. Eversfield and 
'M.r. Markwick. 

On the other hand, Mr, Ellis faid, That he had heard 

Taylor's Croft called Holland's Croft ; and that Church 

Crofc was another name for Elliott's ; but he acknowledged 

f he 
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be did not know of any certain rent paid for ElIiott*8 to thd 

church. There is a hedge between the land of Taylor and 

that of Brook ; through the latter a high road leads to the 

church ; but there is none through the former. 

Edmmnd Moor thought Taylor's was within the borough, 

and Brooke's not, and that the hedge was the boundary ; 

but he faid, he had never perambulated the bounds ; and 

gave the fame account of tt e road to the church, going 

through Brooke's, which he faid was formerly a paved 

caufeway* 

LEFT UNDECIDED. 

49. Richard Thornton voted in right of a conveyance from 
Charles Lord Irwin, of all that mcjfuage or tenement commonly 
tatted or knotun hy the name ^Z" Gi L H am'j mejfuage^ whidi was 
ddfcribed as a whole and entire hurgagr ; but a conveyance 
in 1737 from John Middleton and Charles Eversfield to 
Henry Lord Vifcount Irwin, defcrib'.ng GUham*s as contain* 
ing hy eftimation three acres^ befides the meffuage, it was ap- 
parent that the burgage had been fplit, and the votewat 

given up as 

BAD. 

N. B. See the tenders (not brought forward) of John 
tlumer and Richard Champion. 

50. John Dendy^ fen. voted for the petitioners ; but his 

deeds being caHed for, his vote was immediately acknow* 

ledged to be 

BAD. 

51. John Smith voted in right of a conveyance in 1754 
from Henry Lord VircoUnt Irwin, of all that piece or parcel of 
meadow ground lying in the North-Jtrcet of Horjham^ called 
Perry Place, othcrwife White's Fields, containing hy eftima'^ 
f ion four acreSy more or Icfsy Icing one burgage^ fe*t'. The 
counfel for the petitioners, when called on to produce all 
deeds, &c. relative to this vote, faid, That they would not 
attempt to trace the burgage to the roll of 161 1 ; but they 

read 
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read the following entry from the book intituled, Burgus et 
ifanfrium^ &c, of the 5th of October 1683, with an inten- 
tion to apply it to this burgage, or to deftroy the entirety 
of Rawlinfon's, No. 24. The homage pre/en ty That Matthe\ir 
White, luh^ held a mejfuagi and ^ardeny with a croft ofland^ 
called V^xry Place, had aliened the faid mejjuage and garden to 
Robert Gardener y^ivho is admitted^ and the rent is a/portioned 
fixpence. 

Thcfc premifcs were traced to the Irwin family from 
1727, when Mary Savage who was dtfcribed in a deed of 
that date to be niece of Matt he^.v White^ joins in a convey- 
ance of them to John Wicker, On the other hand, the 
counfel for the Sitting ^ft:mbers averred, That this ground^ 
though locally fituated within the boFongh, was in truth 
held of the m^viov o^ Roughcye ; to prove which, they called 
Mr. Hurft, Reward of the manor, who produced the ma- 
nor books, and f;iid, that there were to his knowledge free- 
holds of that manor interfperfed among the burgages of 
the borough of Horfliam. He then read prefentments of 
alienations to and receipts of rent from moll of the perfons 
whofe deeds were produced for the petitioners : the dcfcrip- 
tion in thcfe generally was a parcel of land called the Crofts^ 
or a ( roft in tlje back lane^ or in the North-flrcet. He faid 
he had lately received rent from Mr. Ellis as fteward of the 
manor of Rougheye, who at firft hefitated, but complied 
with his demand when he faw the books, and Mr. Hurft 
declared that he was willing to try the queftion by an ami- 
cable diftrefs : he could not however fay but that Mr. £11 is 
might have paid the rent for part of White's Field, which 
he defcribed as a 'meadow coritaining only three acres and a 
half, lying in a ftrcet fometimes called Eafi^ fometimes 
North'Jlreet^ adjoining to land, now Sa«ller*s, on the fouth ; 
on the weft to the Back-lane ; and on the north to what 
has been already defcribed as Ferry PUct. Admitted to b9 

BAD. 
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5*. ffilUam Scutt voted in right of a conveyance froflt. 
Charles Lord Vifcount Irwin in 1768, oi all that mejfuagecf 
tenement J barn^ garden^ and pi'cmifcs^ ivith tlje oppurtenamces^ 
commoafy called Kye^s Garden, which was referred to the 
following entry on the' roll of 161 1, being the feventh in 
Scarfolkes* 

jind that Henry Patchinge likevjtfe holds one garden^ ^tb 
the appurtenances^ late Barker'j, being a portion of a bur^ 
gage^ by the rentf ^c* tivo-pence. 

In 1642 Thomas Patchinge enfeoffed John Grime of alt 
that mtjfuage or tenement andgardcny with all and Jingular the 
appurtenances lying together^ and fituate betiveen the garden^ 
[ometime Agajse^i^ and now of Henry JVallcr^ on the part fouth ; 
the meadow of the f aid Thomas Patchinge called Randolfe*s ott 
the part of the ivrfi and north ; and the king*s highway leading 
from the market-place of Horjham towards U'amham on the 
eafi part ; whicl>premijes are called or kuown by tin name of 
Hye^s Garden^ andfomcttmes were of John Rye^ isfc. except- 
ing always one piece of ground with the appurtenances^ being a 
portion of a burgage^ and containing in length from eafi to 
nveft forty-eight feet ofa/Zize ; and in breadth from the /out h to 
the north tiventy feet of affize ; and bounded to the faid garden of 
thefaid Henry Waller on thefouth^ to the faid meadow on the 
Hs)efiy to the refidue of the faid premifes before mentioned to be 
convey ed^ on the north, and thefaid highway on the ia^, as the 
meeting and bounding doJbeWf ^c^ 

The premifes were conveyed with this exception till 
1689, when ThcJmas Peaifon (having conveyed them with 
the exception the year before to John Edwards) conveys to 
the fame Edvr^rds the excepted part ; and in 1727 Thomat 
LeCy dating himfelf to be devifee of John Edwards, conveys 
to John Ingram the whole premifes as above defcribed. 

There was indeed a variance in the boundary defcribed 
in a deed of 1673 fropi that defcribed as above in 1642, the 
premifes being there fard to abutt on the garden and back- 
fide 
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fide of tienry Waller. This rave the cotinfel for the 
Sitting Members occafion to argue, that in all probability 
the piece excepted had been turned into what was dialled the 
lackjldc. To this the coiinfel for the petitioners anfwered, 
That as the whole of Rye*s Garden was conveyed fo long 
ago to the voter, and no account was given by the other fide 
of this piece,, the Committee ought to prefdme that the en- 
tirety of the burgt^ge had been reftored, as the deed of 1689 
fccmed to intimate. It was aifo obferved in the fumming 
up for the Sitting Members, That Lady Irwin's feifin had 
not been proved : to which it was anfwered, that proof of 
that fa6l had not been required * and that there was a pre- 
fumption in favour.ofthefc voters who had been admitted to 
poll, and whofe votes were only to be defended inafmuch as 
they were attacked ; whereas the titles of thofe whofe votes 
had been rejefled, muft be eftabliihed in every point.-*- 

Decided to be 

GOOD. 

53. Charles DenJy appeared to hdve a conveyance from 
Lady Irwin, dated 1780, of all that mejfuage or tenement^ 
larnsy buiUingy i^c. and t*wo clofes of land, containing by cfti- 
matioH nvo acres^ more or lejsyjituate in the North-Jireety com* 
monly called the Scarf olkes, andknwon by the fever al names of 
William Btft^s tenement and QhampennyU^ formerly the eflates 
if TlxobaidMichell Clerk y (sfc. being burgage tenure, and held 
•ftbe lord of the manor^ ^c. at the yearly rent of fixpencc, 
midlate in the occupation of » ■■ Shelley^ Gent, No far- 
ther evidence was given as to this vote. The counfel for 
the petitioners acknowledged that they could not find the 
burgage on the roll of 1611, and the vote was afterwards 

admitted to be 

BAD. 

54. Ralph yoanes voted in right of a conveyance from 
Charles Lord Irwin in 1768, of all that mejfuage or tenement 
cmlUdthe Old Gaol^ or the Gaol-houfe^ or by whdtfoever other 

I name^ , 
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name^ i^c* together with a certain huiUing calUi the Outleti 
thereunto adjoining ; and all the ancient pile of ^ one- building 
heretofore ufedfor a common gaol^ or ward for pr if oners ; and 
all other the prcmifes^ l^c. alutting tafl on a certain Jlreet cai* 
led the North'^reet ; Wfjl on certain lands heretofore of Richard - 
Penfold;fouth on a place called the Gael-green i and north on 
certain lands late of John Lintott, 

"thxB was fai<i to be one of the five and a half burgages of 
John Liacott, defcrlbed in 25th entry in Scarfolkes ; and the 
counfel for the petitioners, though they ultimately gave up 
the vote, infilled that the premifes were part of the twenty 
acres which belonged to Lintott, and being to be deducted 
from them, left the other burgages in fliil greater confuiioi> 
and uncertainty than before } they therefore faid, they did 
not regret the lofs of this voter, as he deflroyed fo many of 
his enemies in his fall. 

The following evidence was adduced as to this burgage^ 
a Icafc and releafc 1659, by which Richard Luckins con* 
veys to Nich. lieard and John Blackthem, for a term of 
years by way of mortgage, all and every that his mejiiage or 
tenement^ Gaol or Gaol-boufe, JitaatCf Ssfc. near unto^ or oppqfite 
the George Inn or tavern, late of Henry Yates, Efq. deceafed, toge- 
ther with a certain building called the Ohtlet, adjoining thereto-, and- 
all and every that antient pile offtone building, formerly ufed for a 
common gaol or ward for prifoners ; together alfo with all and 
every the well, and one garden ^ one ft able; and all then one Gaie^ 
houfe of and belonging to the faid tnejfuage, and part of the gaiest 
gate-room and backfuie \ that is to fay, from the pofis ofthefaidgate^ 
room adjoining toihe barn of the faid premifes \ and alfo abutting and 
adjoining to or near a certain lane or higlrjuay, called the Nortif 
Jlreet, leading from the market-houfe oj Horjham aforefaid, towards 
Rojrgheye ok the eaft ; to certain lands and tenements, being the lands 
of Richard PilfoUi, on the weft ; to or near a certain highway, or void 
place, called the Gaol-green on thefouth ; and to certain lands and 
tenements of John Lintott, part and parcel of the premifes called the 
Old Gaol on the north, as ihefeveral metes and boundaries do mor^ 
plainly divide them, together with all ways, fsfc. as they wereparti^ 
cuiarly d^ntained^fpecifted^ and confirmed in one pair oj indenture f 
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^hargcun emit tale y bearing date the x^tk day of March 1659, be^ 
Htfeen the fard parties. 

On the 5thofOa. 1683, the homage prefcntcd. That 
Kichard Lackina, who held of the lord, &c. by fealty, &c. 
and the yearly rent of one fliilHng, a meffuage and bacifnk 
^aUed the Old Gaol, lately died thereof feifed ; and that 
Richard Luckin* of full age is his next heir ; who was ac- 
cordingly admitted. 

Mr. Ellis fatd, the premifcs conveyed to the voter went 
by the name of the Old Gaol, and he underftood, but did 
ttot know for certain, that the jailor lived there. They are 
partly in Scarfolkcs, and partly in North-ftrect. The 
counfcl for the Sitting Members rcfted on the defe<a in 
tracing the burgage, but denied tliat ;if it was a burgage) 
it was any part of Lintmh holding. 

LEFT UNDECIDED. 

55. John Michel hid a conveyance for life, from Charles 
LordWcount Irwin in 1774, of all that mefuage or tene- 
ment andgarden, together vjith a certain plot of ground, called or 
knorum by the name of the Burgage Plot iliereunto belonging ; anfi 
up<m part of which the faid mejfuage flands, formerly part of the 
4enement called ot kwrjtn by the, name of The Red Lion^ or 
Puffsheme, or by whatever other name, ^c. fiuate in the Wefl* 
fireet^ and now or late in the occupation of William Gilbert ^ ^c 
which f aid premifes are a portion of a burgage ^ and holden of the 
lard of thefaid borough at the yearly rent oj two-pence. 

Referred to the fourth entry under the title Scarfolkcs ; and that 
lipomas Pike likewife holds another adjoining piece, in length twenty- 
fix feet, and in breadth fix feeiy being a portion of a burgage, by the 
rent, 6fr. two-pence. The original Latin is Quod T. P. fimi- 
liter tenet aliam inde pcciam longitudine, &c« which being 
read, fomeconverfation arofe as to the propriety of the tranf- 
latioD. The Counfel for the Sitting Members obferved. 
That if this holding of Pike's had been part of the Red 
LisM (the whole of which they faid Mr. Medwin had) the 
I a expreflion 
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cxprcffion of the roll would have hetn fecia ot paraW pr^* 
dlSi tenementi^ as in the fecond preceding cntiy : but Mr^ 
Fbnblanquc quoted the ftaCutc Weft. 3, the cxpreflSon of 
which is, quod de cetera liceat wtiatique lihero bomini terras 
fuas feu tenement a fua feu partem indc ad tfolttntatem fuam ven* 
dere, and the ufual entry in court rolls, obiH indefejltus, to ihew 
that the word inde muft be conilrued of it, i. e. of the Red Lion, 

The counfel for the petitioners then produced a deed of 
feoffment with Jivery of fcifin indorfcd 8 Aug, 163 1, by 
which Martin Pike conveys to John Pike in fee, all that mef-' 
fuage or tenement and garden-plot thereunto adjoining or belonging f 
ivilh the al>l>urti;nancei^ nova in tlie occupation of Edward Feelderf 
Jituaie in the Weji-firect, late parcel of a tenement in the fame bo^ 
roughs called or kfto^vn by the name of the Red Lion, and bounding ta 
the rcfidue oj the f aid tenement called the Red Lion on the norths to 
the tenement ofEihjord Pike on the eafl, to the tenement of Nicholas 
Stun on the ivefi^ and the higJrjuay leading from the market-place of 
the f aid borough to Uncroft on thefouth, 

15 06t, 1650, John Pike was prefented to a portion of a 
burgage, defcribcd as in the roll of i6i i : from the book in- 
tituled, Burgus et Manerium, 

The next deed produced was a conveyance by way of fet- 
ticment, dated i March 1675, whereby John Yikt, fon of 
John Pike, and Thomas Pike, eldeft fon and heir of John 
Pike, convey to Richard Hobbs and Frances his wife, all 
that meffuage or tenement ^ garden and backfidcy lying and being in 
theflreet lolled the JVeft-flreet, in the borough, (sfc. now or late in 
the tenure or occupation of James Baker or his affigns, 'with all and 
fiHgular the appurtenances , and was heretofore parcel of a tenement 
LulU'd t fie Rtd Lion f and formerly Puffsherne's^ and is boumled as 
folloiveth ; Ihat is to fciy, to the garden nozu belonging to the Red 
Lion on the north, to the king*s hig/nvaj^ leading from the market^ 
place, &c, to Lincroft on thefouth, to the meffuage or tenement be^ 
longing to Richard Wood, and formerly to Richard Sturt^ now in the 
occupation of Richard Grooyiibridge on the weft^ and to ike meffuage 
or tenement now or late of Thomas Cooper ^ and before Edward 
Pikers on the eafl^ which f aid granted pretnifes were heretofore the 

efiau 
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efiat€ <f Jo^n Tike, deceafed ; and by his laft ivill and teftameni df- 
vifcd to the (aid John Pike, party hereto. Habend' to the grantees 
and the furvi'vor of them and their ijfue ; and in default effuch ijfue^ 
to the right heirs of the fuid Richard Hobbs, 

Probate or a will of Lydia Bythewoody 2d of Aug. 1720, 
in thefe words : I give and bequeath all my mcjfuage or tene* 
ment, hackfide, gardeuy bttrgage ground and premi/es, with the ap^ 
jfurtenancesy fituait, &c, in the Weji-ftreet, ^c, unto my loving 
hufband Samuel Bythewood, for and during the term of his natural 
life-, and after his deceafe Igi've and'de*vife thefaid mrffiiage, fe'f.' ' 
(as before) unto the right heirs of me thefaid lydia Bythe-jjood. 

Next ^ deed of 1 74(3, conveying t^e fanne premites as 
laft defcribcd from the heirs at law of Lydia Bythewood to 
John WickUffe, Gent, who afterwards declares the pre- - 
mifes to have been purchafed in trufl for Lord Vifcoimt 
Irwin. 

The defcription of the conveyance in 1766, from Mr. 
Dickinfon, truflec of Henry Lord Vifcount Irwm to Chailes 
Lord Vifcount Irwin, is th^ fame as that of the deed to the 
voter. 

It was admitted that the Red Lion (lands at the comers 
cfWeft-ftreet and Scarfolkes ; and Mr. Ellis faid, That 
the premifes conveyed to the voter were in a dire<^ line 
with and at the weftern extreoiity of Mr. Medwin's pre- 
mifes ; but the garden is larger tlian the piece dclcribed in 
the rolls of 161 1 and 1650. 

For the Sitting Members it was fald, That fomething 
more than deeds ought to be required by the Committee, 
before they could decide this to be the burgage dcfcribed 
in the fourth entry ou the roll : That the ellate had not 
been accurately traced beyond Richard Hobbs, and that the 
firft conveyance defcri bed the burgage to contain a melTuage, 
and garden plot, which cmild hardly exift on twenty-fix 
feet by lix, the defcription of the Roll. On the other hand, 
}l was infilled, that a regular title had been deduced from 
1 3 rikc 
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Pike to Lady Irwin ; and as the land was confcffcdly next tA 
Mn Mcdwin's prennifcs (the rcfiduc of the Red Lion) the 
prcfumption was irrefiftible that it was the burgage* con- 
tended for. Decided to be 

GOOD. 

56. Richard Hovhs had a conveyance for life from 
Charles Lord Vifcount Irwin in 1774, of all thai mcjfuagt or 
Unetnent and backJUle^ with the appurtenances ^Jituate in the Norths 
ftreety &c. late in the tenure of George Holmes ^ and ucrjo or late of 
WilUam Dean ; which f aid mejfuage and premifei is one whole and 
certain burgage, holden of the chief lord or lords of thejce^ by the 
fevered and accuftomed rents andfervices. 

Referred to the fecond entry in North-ftreet 5 and that 
the aforefaid James {Feraye) and Dionifia likeivife hold one mef 
fuage^ one horfe-mitl, with a backfuie and garden adjoining^ with 
the appurtenances f being a burgage^ by the rent by the year twelve-* 
pence. 

From the book intituled Burgus et Manerium^ &c. the 
following entry was read, under the title North-ftreet, ij 
061. 16^0 i^^And that Mary Booker, widow, l/kewife holdeth 
one mejuage, a late mill, back fide and garden to the fame belongs 
if^f being one entire burgage, rent onejhilling. 

There is another entry in the fame book of the 5th of 
061. 1683, 'the homage prefent. That John Booker, who held one 
mejjfuage and backfide adjoining^ on the north fide of the King's 
Head, devifed the fame to George Booker and his heirs ; who is ad^ 
witted* 

The Counfel for the petitioners (after obferving that 
the firft entry in Noi th-ftreet, defcribed the King*s Head ; 
and the third the Chequer) called Mr, Ellis, who faid, 
That the prcmifes occupied fometiine ago by George 
Holmes, confift of a houfe, brewhoiife, fmall ftable, and 
garden, about the-fize of the Committee Room ; aid that 
he had always underftood that they lay between the Che- 
quer and the King's Head, and adjoined to thofe bur- 
gages ; but he never recollected any veflige of a mill. 

The 
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The only other evidence produced was a conveyance in 
1720, from Charles Eversfield, Efq. to Arthur Ingram 
(afterwards Arthur Lord Irwin) in fee of all that his mef- 
fuage or tenement^ garden^ hackJuU^ and pr emijh<, being a bur* 
gage tenure^ ftuate in the North Jireet^ formerty the ejlate of 
John Booker^ and by him given by will to George Booker » 

The counlel for the Sitting Members renoarked. That 
there was a great chafm in the dedudlion of the title, ihu 
the horfe-mill was omitted iu the conveyance to the voter, 
and the garden in the devife to Booker ; which, as the pre* 
miles were fo fmall, made it probable that they were con- 
veyed to others. 

The counfel for the petitioners replied, That the horfc* 
mill might have decayed ; and reded on the fituation of 
thepremifes furrounded by the two above mentioned bur- 
gages. The vote was 

LEFT undecided; 

57. William Hardes had a conveyance from Lady Irwin of 
aiL that meffuage or tenement^ with the appurtenances heretoforo 
called or known by the name of Blake's^ andfometimes Booker's^ or 
brwhatfoever^ &c. Jituate in the Eaf^Jlreet, in^ the occupation of 
Robert Grace^ holden, ^c. by the yearly rent ofonejkilling. 

Referred to the third entry in Eaft-ftreet ; and that the 
aforefaid TTiomas Rvioland like^joife hoUis one mejfuagei one barn^ 
backfide^ and garden, fyrmer/y His hop's, and late Sealers, being 
two burgages, by the rent, ^c. two-Jhillings,, 

By a deed of feoffment with livery of fcifm, indorfed 
4th of June 1634, John Rozvland conveys to Robert Parre, 
in fee, all that meffuage or tenement, " and barn, tivo gardens, and 
one croft of land adjoining to the f aid meffuage ; all which premifes 
are parcel of the lands and premifes which Tliomas Rorjuland, fa-- 
ther of the /aid John, bought and pur chafed to him and his heirs of 
John^cale and Mary his wife, late of Bjrjham aforefaid, dcceafedi 
and which lands and premifes, the faid 'fhomas Rowland, among 
other lands ane^emifes, did gi'je and bequeath (iz of J an, 1615^ 
to the fold John Rowland, as by his lajl will, ^c, and are now in 
I 4 tbe 
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the occupation of the feud Robert or his affigns\ and arefituate^ 9sfc^ 
having the king's hi^k^ajfy leading from the market-place of Ihr • 
/ham aforefaid to Slau^ham on the north j the king's highway lead- 
ing from the faid market-place towards Cobbrtt's Bridge on the 
ivejl'^ a mejfuage and garden of Edward Slater on the eajl \ and a 
crcft or clfe of land of the faid Edmund Slater on thefouth. 

Prcfentmcnt 15 of Qctr. 16^0, from the book, inth\^led 
Burg* et Man\ &ff. Thai Jane Parre^ widow and reliii of Ro' 
bert Parre, deceafed, holdeth of thr lord of this manoi' in/ree bur- 
gage, one me ffitage, one b.7rn, bacifiae, and garden, in times paft 
Bi/hop'Sy and late Scale' s^ being tivo burgages, rent twojhillings. 

The next deed produced wfis a mortgage in 1705, by 
which Edward Booker conveys to William Anfell for one 
thoiifand yearsy fubjed to redemption, all that his mfffuage of 
tenement, malthoufc, barn, ftable, two gardens, and an orchard, 
Vihich was formerly a croft oflan4 adjoining to the faid meffuage, 
bounded as in the deed of 1634, and reciting that the fxe* 
mifes were heretofore the eftate of Robert Parre, and by him pur* 
c/fOfed of one John Rowland. 

Thefe piemifes were traced with the fame defcription to 
the Irwin famil)-, except that in a deed of the 23d and 24th 
of May 1709, between John Anfell and Anne his wife and 
John Blakc, osU garden only is conveyed inf^ead oft*ivo. The 
boundaries however were the fame, and in two prefent- 
ments, viz. ixflof Odtr. 1707, and lothof O^r. 1709, the 
rent is laid to be one flsilling inftead of two, as in the roll. 

Thefe "differences were noticed by the connfcl for the 
Sitting Members ; but it was faid in anfwer, That however 
the rent .night have varied, the pr^mifes w^rc evidently the 
Ume, Decided to b^ \ ^ 

GOOD, 

58. William Ellis had z conveyance from Charles Lord 
Irwin in 1774, of all that croft orpavid ofland^ "'ith the ap' 
purtenatiL^s in or near the Scarf olkes, called or known by the name of 
Dcanfcioft, or hy whatfoever other, Sfc. containing by eflimat ion two 
acres, in the occupation of Sir thomas Broughion, being half a bur- 
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^Age^ holden of the lord ofthefiud iorough, by the yearly rent offx^ 

fence. 

Referred to the eighteenth entry in Scarfolkes, Jna 

that Thomas Wood likewife holds one croft of land, containing bf 

efiimation two acres , with the appurtenances^ called D£NMis-» 

<?ROFT, being half a burgage y c^c. fix pence. 

The only deed produced in fupport of the vote was a 

Ipafe and releafe in 174$, by which^y*««^ Wilis conveys to 

Henry Lord Fifcount Irwin ia fee, all that croft or parcel of land 
HDith the appurtenances^ lying in or near the Scarfolkesj formerly cai^ 
i^i/Bargefs Croft, and late Dennifcroft, containing by eftimaiicu 
two acres, now in the occupation of Sir Thomas Brokghton, hounding 
on the highway, leading from Horjham market-houfe towards Warn" 
ham on the weft, and which was given and devifed to thefaid 
Young IVills in and by the lajl will and tcjlament of John Youngs 
late of Goring, Efq. dcceafed \ and was formerly the ejlate of Jokm 
I^erfidd, late of Hockly, \ 

The counfel for the petitioners then referred to the evi- 
dence of Mr. Hurfl in Lamb's cafe, to prove the fituatioa 
aind identity of the burgage. The vote was decided to be 

GOOD, 

59. Henry Pen/old had a conveyance from Charles Lord 
Vifcount Irwin, of all that mejfuage or tenement, garden, and 
hackfide, with the appurtenances, formerly called or knvwn by the 
name orfign of the Green Dragon, and now or late of the Star, 
fituate in the South-ftreet, and now or late in the occupation ofFhi^ 
lip Chafemore, being a portion of a burgage, rent iwo-pence. 

Referred to the third entry in South-ftreet ; and^ That 
Hiomas Hurfl and Elixobelh his wife, in right of her the feud Elivsa- 
betk, hold to them and tlie heirs of her thefaid Elizabeth of the lord 
aforefaid in free burgage, one mejfuage lately built, and garden to 
the fame adjoining, with the appurtenances, formerly Bi/kop*s, and 
late Turner's, being a portion of a burgage y by the rent, ^c. two* 
fence. 

From the book intituled, «' Bur£ ci Man,** Jrc. the 
following entry, Court Baron 1698 : Item. We prefent, That 
limothy Walker lately pur chafed to him andjils heirs, of Robert 

Sanderfon 
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tanderfim and Frances his w{/Jr, a meffuage and garden^ fimelim€ 
Bi/hofSy in South-ftreetf being a portion of a burgage ^ rent two^ 
fence. 

In a deed of the 27th of May 1707, John Walker aft 
figned the remainder of a Term in certain recited premifes 
to Charles Eversfield, in truft for John Aftilct and George 
Bridger, to wait upon the inheritance. The recital was 
taken from a mortgage from Ttmotky Walker to William 
Margifon, of all that mejfuage or tenement^ garden^ hackfide^ 
Wt'koufes and buildings, tvith the appurtenances , Ji'.uate in tha 
South'Jireety then or late called or knatvn by the name or Jign of the 
'Bellf and then in the occupation of the [aid Timothy Walker or his 
ajjignsy and late alfo in the occupation of Abraham Cooper y or hti 
ajfigns. 

A Icafe and rcleafe of the 35th and 26th of Janr. 1714^ 
conveys from Charles Evcrsficld to Robert Hurfl for life, 
all that his mejfuage 01 tenement ^ barn^flablef and backfide^ v}itk 
the appurtenances, which was formerly called or known by the Jign 
of the Bell, and then bore the name or Jign of the Green Dragon i 
and was lately purchafed by John AAlett, and by him devifed to th^ 
faid Charles Eversfield^ without mentioning the ftreet. 

In 1737 Charles Eversfield and John Middleton convey 
to Henry Lord Vifcount Irwin, m fee, all that mejpiage or 
tenement f garden^ hackfide^ out-houfe and buiUlrngs^ in the Souths 
/reet, formerly called the Bell, and now the Green Brecon, 

Mr. Ellis faid, That the premifes were a few years ago 
occupied by Chafemore, who dill pays the rent. He had 
heard that they went by the ns^me of The Star and Green 
Drisgon, Decided to be 

GOOD, 

60. William J amefon had a conveyance in 1781 from 
Frances Vifcountefs Dowager Irwin, of all that mcjpiage or 
tenement^ Jhop^ garden^ hackjide^ and premifes, commonly called 
HurJTs Breivboufc^ Jituate in the Wefi-Jlreet ; and alfo, all 
that croft of meadow or pafiurCTland, called Rah doll^s aliat 
Jftandalfcroft^ containing by e^imation four aacs, be thefame^ 

mort 
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I m§re 9r hfs^ with the harns^ flahhsj and huildings Jlanding 

tbtreupon^Jiiuate in the Scarfolka. 

This was referred to the eighth entry in Scarfolkcs ; and 
that Ann Woofie^ ividawy holds for the term of her life^ ret 
mainder to John H'oo<ty her f on ^ for the term of bis life^ remain* 
der to the heirs of Thomas Patchlnge, deceafed, one barn and 
ane gardeny hy eftimation three acres of landt voith the appur* 
tenancesy heing one entire burgage^ called Randoll's^ by virtna, 
of the tefiamcttt^ in "juriting, of 14^iUiam Patchinge^ deceafid^ 
tsfc, by the rent^ tsfc., twelve-fence. 

The only nbjedtion taken, was the difference in the con- 
tents of the burgage, the roll defcnbing it as three acres, 
and the deed to the voter as four ; but when Mr. Partridge 
was about to give an explanation of this, the Committee 

I fainted that it was unnecefliiry ; and the vote was decided 

' to be 

GOOD. 

6i. Harry JVeller'. his title-deeds being called for, his vote 
was given up as bad. He had been admitted to part 
pf Patterns Croft^ and had voted in right of that admil&on, 

6j. Richard Grimftead voted for part of Ockenden'i or 
Grandford^S' Admitted to be - 

BAD. 

The following vote remained upon the poll 
for the petitioners, unimpeached : 

i 63. Nathaniel Tredcroft^ he voted for Delves. 

i 

I 64. John Smith voted for Lord 'William Gordon and 

I Mr. Shelley ; und his vote remained . unimpeached. He 

, ¥0ted, for Cockma.n 'i fince \V ick er V. 
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VOTES TENDERED FOR THE PETITIONERS, 

BUT NOT DISCUSSED BEFORE THE 

COMMITTEE, 



N. B. When the Voters tendered their votes, 
they were interrogated as to the Contents of 
their Deeds; and a (hort minute of their 
Anfwen was entered on the Poll, 



yoJlm Joanesy part of the Chequer Inn, rent two-pence. 

Guildford Finally a gardcn-plot of ground, bounded by 
the road to Slaugham on the north, the road to Cobbet*$ 
bridge on tbeeaft, and the mefTuage and garden late of John 
Chafmer, on the fouth and weft, &c. 

William Boorman^ part of the George. 

Edward Stanford^ one acre of land, part of Elliot's in 
Eaft Street. 

John Lintait^ a clofe containing t 5 rods, lying in Eaft- 
Street, hounded by the lands of Nicholas Beft on the eaft, 
. north, and weft, and the King's highway from the Market- 
place towards Birchin Bride on the fouch, rent three-pence. 

Philip Cbaftmore» part of Grandford's. 

Thomas Plumrt one fixth part, the whole into fix equal 
parts to be divided, of and in all thofe two fields, and 
lace Rowland's^ containing eight acres, more or lefs, in Eaft- 
Street, which one fixth part is burgage land, rent one (hil- 
ling. 

3f^ 



1 



I 

I 
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yohnPlumer^ all that barn and* garden, called Gilham*s, 
being or reputed to be part of Gilham's, in or near Eaft- 
Street, rent one fhilling. 

Charles Champion^ a clofe containing 3 acres, reputed part 
cf Gilham's. 

nomas HantywooJj part of the Chequer.' 

William Palmer^ one iixth part of Rowland's* 

James ThcmtMy a mefluage, garden, and backfide, for- 
merly part of the Chequer. 

EihvardDubhlns^ a moiety of a certain croft in Eaft Street, 
commonly called Potter*^ Croft, rent one (hilling. 

Wtillam Penn^ part of the George. 

Peter Potter, a plot of ground, being a portion, rent fix- 
pence, in Eaft-Street, in the occupation of John Taylor. 

John AUridge^ Efq. a melTuage, with brewhoufe, &c* 
part of the King's Head. 

JohH. Collins^ one fixth part of Rowland's* 

Daniel Waterjicldf apiece of burgiage-ground, being part 
of a garden-plot, containing 36 feet of aflize in length, and 
twenty feet in breadth, between the dwelling-houfes of Ed- 
ward Dubbins and of William Rye. 

Henry Caddy ^ one acre, part of Elliot's. 

John Hardwicke, a meiTuage in North-ilreet, in the oc- 
cupation of Thomas Rye, rent four-pence. 

James PittSj two cloies, containmg four acres in Scar- 
fotkes, called Granford's, being a porti<m rent| eight-pence. 

Thomas Jldridge^ part of the Chequer* 



Appendix. 

[A.] 



TH E turn which this cafe migtit have taken, hating 
induced me to confidcr the nature of inveftiture, and 
thcncceflity of the concurrence of the lord in the transfer 
of land holden of him by the feudal tenure, I have thrown 
my obfervations into the following note, which I trufl will 
not be thought unconnected with the cafe. 

If we look into the writings of the feudifts, we flwU find' 
it difficult to lay down a general rule as to the necef* 
fity of the concurrence of the lord to the alienation of land 
by his vaflals. This uncertainty arifes from the Very na* 
ture of the feudal fydem, which for the mod part was not 
promulgated by pofitive enactment, but colledted from the 
cuftoms of different nations, who adopted iqdeed the ge- 
neral principles of the 'tenure (derived in Gaul from the 
Francs, in Spain from the Goths, and in Italy from the 
Lombards) but modified thefe principles in fuch a manner 
by the local cuftoms of thofe countries, that very different 
fyftems are found to prevail in each of them. Hence the 
title of the book of feuds is, ConfuetuJines Feudorum* Ger* 
many indeed, as it gave birth to the tenure, retained in 
their purity the longefl its original principles ; and many 
of the conftitutions of the Emperors are p refer ved in the 
book of feuds ; but thefe were only binding within their 
own dominions, and are frequently entirely difregarded in 
other countries, where, ncverthelefs, the feudal tenure is 
well known and acknowledged. By the firfl conftitution of 
Lotharius^ it is declared^ That no one Iball fell any part of 

the 
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the fief without the confcnt of the lord {a) : but m France 
the vaflal might transfer the whole right of his fief without 
fuch confent^ except he was reftrained by the terms of the 
original inveftiture ; the purchafer being bound to perform 
all the fervicesdue from the vafTal, and to tender his fealty' 
find homage within the limited time ; which if he did not 
do, the lord had a right to feize the produce of the land (3). 
In Italy alfo, where, neverthelefs, the fyftem prevailed ia 
great punt/, we find different cuftoms obferved in different 
dates (r). In fome places no alienation of the land, evea 
jiir< lihUi {d) was permitted ; in others, the tenant was al- 
lowed 
fa) Decernimus nemini Ucere henrftcia quae a fuis fcnUrihus 
hahtt^^ne ipfirum permiffione dtftrabere. Feud. lib. 2, Tit. 53« 
(b) Et tamen illud quoqut futjje permijfum ante conftitution'^ 
9m L^fbariiy ut exiftimem faciu § Item fi dno fraires, Ut 
bodie moribus GnlUa receptum tfi pojje omnino jus feudl^ fine 
vduntate domlniy a njafallo cedi et vendi dluri : qua raiieme 
^uJgo dtchurfeuda patrimonii jure cenferi* Ceditur cum fua 
caufa^ nam emptor jidem et bominium debet ^ quod nifi profiteatur 
intra conftituta tempora^ dominusfruBusfacitfuos^ *vel quibuf* 
dam locis feudum domino aperitur ; cujus generis feudum- 
\ dlcitur fiefs de danger, quod ejus amittendi vaJaUo pericu"^ 
l/tm immineaty nifi mature fidem et bominium exbibuerit* Emp* 
tor etiam debet finffltxaftA^iK et atffhnltxXf et mflitiae onsribus^ 
0tr fervitiis feudo eobarentibus obligatur* Cujaciusjde feudis, 
Lib. I. Tit. 2, — Ibis is nearly tbe pronsifion of tbe Jlatute oj 
Wejtminfier 3, See atfo Cfaig^ Lib. 3, Dieg. 3. § 3^« 

. (c) Si Client ulus voluerit partem fuamfeudi alienare^ id efi^ 
medium^ fine domini tfohntate poterit bocfaare : uJterius pro* 
gredl non potefi^ fccundum fufium et verum^ufum : alioquin ei 
feudum amittity et nen n>alehit quod faBum efi* ^od diBum 
efi alienate^ iuteUigas de libello. [Huic confuetudini der^ga-- 
tum efi per legem Lotbarii»\ Mtdiolanenfes n/ero irrationabi' 
liter confiderantesy dicunt clientuium etiam aHenare pojfe in totum^ 
etfine damini fooluntate. Feud. Lib. i* § 13. 

(d) Libcllarius contraBus id efi venditio (alii tamcn con- 
m ventiouem 
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lowed to alienate in that manner to the extent of half h*?# 
fief, and at Milan even the whole. Hence Craig, in laying 
down general rules for the better underftanding of fiefs, 
lays, That the cujlom of the. country regulates the feud n& lefi 
than the terms of tJje inVifi'itute (^). 

Upon every change* either of the lord or tenant, accord* 
ing to the generally received opinion, it was neceflar>- that 
the invcfiture (liould be renewed. Hence an inveiliture is 
faid to be either of an old fief or of a new one (f) . But if 
the feud was old ; that is, if the vafial claimed the inveili- 
ture in right of a feud granted to the perfon whom he re- 
prefented, the folemnity was lefs than in granting the in- 
veftiture of a new fief ; and accordingly Cujacius fays, 
the denial of the inveiliture in this inilance, is more an id- 
jury done to the vaiTal than the obtaining of it a benefit con- 
ferred by the lord (^) , It is remarkable^ that this lefs fo- 

lemn 

n^entionem tjjevohnt) qute fit fcripiura^ interveniente ctrto pre^ 
tio^ et hoc ampUus^ cert a penfione conftituta in aunosfingulof ; 
€t bac pkrumque tege^ utfiatuto condiHoque tempore contraSus 
renovetur^ rurfus numerate pretio certo vei atiitrario* Calvini 
Lexic. See alfo Cujac. in the feBion above cited, 

(e) Mos regirnis non minus dat legem feudoy quam tenor 
{invefiltur^) nam ut ait BalduSy confuetudiues feudorum funt 
locales, Craig. Dicg. 9. § 36, 

(0 Inveftitura autem aut fit de veteri heneficio, aut de novdm 
^ae de veterifit etiam a minore pot eft fieri, -^Nonti vero /«- 
tfefiitura feudii non ah alio rcBefit^ nifi ah eo qui legitime fud^ 
rumhonornm adminiftrationem habet* Feud* Lib. 2. Tit. 3. 

(g) Duplex eft iwveftitura^ alia velerisy alia nrvi heneficitm 
Feteris eft qua fit a fuccejfore domini vel fuccefibre vaffalli^ 
mortuofc, domino nscl vajfallo ; Novis ex qua primum formam 
fuam et originem feu4um accipit. Hate dat legem feudo et con* 
traBus eft^ ilia qua fit de *veieri feudo^ non eft contraBus^fed feudi 
tantum quadam veJuti recognitio fimplex five wiaxa\t.^ku qva 
fit gratuito conftituticnibus Neapolitanis, et nofiris illata certm 

pecuttia,'"^ 
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kmn invcfticurc was rcqiiiOtc in France \ipon every 
defcent as well as purchafe, although the maxim obtains 
there as well as here, th^t mortuus fafit t>i*vum (b). In 
Scotland, where that maxim is not acknowledged, the 
heir is obliged to male up complete titles ; that is, to renew 
hh/etfin^ and to procure a charter^ acknowledging himfelf 
to hold the land of the lord of the fee. The difference 
between thefe is well explained by Craig, who fays, That 
the charter and feifin conftitute one invelliture ; by which 
he muft be underftood to mean a complete inveftiture to 
which pofTcilion is added, as he afterwards fays, that the 
Charter is the Inveftiture (/). In Germany (^), and in 

Holland 

pecunia.-'^um inquit de veteri beneficio fit imjefihuta^ id efi nulla 
foUmnitas exigitur. Satis efi reQum ejfe feud urn, et jurarifidem. 
Ret nomen exprimi, et'ouihiberi pares non efi necejfe ; et fieri poiefi 
a minore vigintiquinque annisl ut hoc loco Obertus ait. De hoc 
dicer e pcffis non ejfe beneficium fed injuriam fi quis earn nom impe* 
travcrit, Cujac. de Fcudis, Lib. 2. Tit, 4. 

(h) Apud Gallos in fvccefjione fafina non efi neceffaria\ mortuus 
mi m fafit 'vivupSj qui fuccefiioni proximus e/iy et ad fuccedendum 
habilis, Craig, Lib. a.Oieg. 7. § 18. Solet et ad domutn domini ple^ 
Tunque invefiilura peti fidditas offerri, Cujac de Feud. Lib. i. 
Tit. 2. et Lib. 2. Tit. 4. 

(i) Ex Charta, fold perfonalis aSlio competit, fi tradita fuerit ; 
neque tam^nfempet, cumfitpaSiitm tantum nudum, quod ad adio^ 
nem producendam non fufiicit: et ilajenatus aliquando cenfuit. Ex 
fafina nafcitur realis aSio.fi mandato Domini tr adit am Confiet : cum 
4amenSitraque unam in 'vefiituram, unicum (ut loqui folemus ) In- 
itof[zmexSt\xm confihuant. Or. Lib. 2. Dieg. 2. § i8, Neque fa^ 
fina p€rfe in^vefiitn^a did potefi^ Ibid. Invefiituru quam Chartam 
dicimus. Lib. z. Dicg. 7. § «. The precqn of the lord to deli- 
ver (eiGn, was at firft a feparate inftrumcnt, but is now by a£t of 
parliament dircfted to bt engrolTed in the Charter. 

(k) Renovanda njero erat bwefiitura a fingulis poffefforibus^ 

ideOf quod olim ficuti feudorum, ita et aliorum praediorum dominium 

MliU MOtt nifi ad certumlempus *vel ad dies vitae daretur, i . Feud. 

I. § I* ^od tametfi pofiea in bonis cenfiticis, non minus quam in 

K feudis 
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Holland (/), the inveftiture is' alfo renewed on every 
change of the pofleflbr. 

There is a manifefl difference between ^Jeifin of an eftate, 
as we iin^Icrfland the term, and this inveftiture oi the feudal 
law. Originally indeed, when feuds were granted in verba 

jeudis mu tat urn Jit j manfit tamen mosy ut 7iovi pojfejfores invefiitura 
rer{0'-jcitionem pfure^ t'oquf: nominr pracjiare tnicrcniur laudemium 
quo pojfrjfto 'veluti rnltmcbaiur a domino. Uncle et relcvii vocabu^ 
lum medln ce*vo invahiit. Got. Hicncccii Elem. Juris Germanici, 
Vol. 1. p. 459. Edit. 3. 

(!) Feudofaepiui per fucrrjftonem ad no^jos fuhinde pojftjfores iranf- 
latOy prjiremusy 077ihit4m dccejforum notjunfy feudum recogniturus 
erit, Excrjplo res claricr fi^t. Si quii c liens coram Curiae feudalis Ic' 
gato, 'vel uti hodie, coram archiuorum magifiroy in rem prefentemfe 
Jiftensy feudopatnno in<vcftiri pojlulit-y idefnque ex more folenniy de 
mortis tempore niterrogatusy quofuturi *i'jjfj Hi parens in fata con^ 
ccjfcrity Jlmul utrumne is mortis tempore par enti J'uo fucr it primige^ 
tiiusy nee ne? rcfpondcaty tricnnium jam ejfe quo pater 'vitafunc- 
ius quale ruos ex fe rtliquerit fil:os\ ccterum cum prior natu parenti 
non ultra trimcjlris Icmporis fpatium fiurit fiiperftcs \ Jccundus porro 
wuvnn et ditm primo fuperijixcrit'y tertius denique ante pauculos 
dies in vi'visejfr dcfurit\ unumfe viodo unieumque feudi fuccejforem- 
reliquum tjfe ; hac pojfeljtone cum erjidcnter liqueaty fucccjfione ^&- 
mum quarta huic feudum delaium eJfe, confequens crit totidem ilium 
tarn laudemia, qua 7/1 jura curialia qua *vocant, repre.fcntare de- 
here* Et quoni am fecund us frimumy deinde et tertius anni integri^ 
et quod exiurrit temporis moramfecerint, laudemia caeteraque ho^ 
nor aria duplicanda erunt : In tantum ut non niji fcnis demum per- 
folutis laudemiisy totidemque juribus^ fcudo inrj.Jiiri debcat. Corn, 
Neoftad. dc Fcudi Hollandi, Weftfrificique Succefs. p. 50. 7/i/i 
author y p. 54. explains the nature of fiefs in Holland and Weftfrief^ 
land to refimblc in fjuu rifucds our burgage. — lametfi Feudum plu^ 
ribus T(J}amc7Uo fuerit reUdiumt non niji unicum ( tamen prd f ata 
cujufq. portior.isy jedionis prima feu fijfionis ergo ui vocanty alio 
narique modo feudi dinjijiufitri non poteft) principi fol'vitur laude- 
7nium,—Certerum in quotafcunque feudum paries difcediiy totidem ex 
lis nova feiida fieri jtecejfe ejl, ^^ fi temporis dec urfu, velut poft- 

limi/UQy 



HORSHAM. 13T 

fie prafenti^ in fight of the land or upon it, and with due 
folcmnity before \hc fares of the Lords court, pofleiTion was 
given along with the invcftiture ; and therefore it is faid 
In'oeftiturapropriedfciturpoffejfio (m). But it muft frequently 
have happened, that the folemnitics of invcftiture were per- 
formed when neither the Lord or the VafTal were in pof- 
feflion of the land, or when it was neceflary to (deliver the 
actual feifin by a third perfon ; or the Lord might after the 
performance of the folcmnity refufe to deliver feifin of the 
land. The Book of Feuds therefore notices all thefc cafes («). 
Inthefe inftances, and in general, if we confider thefubje£t 
accurately, tlie Inyeftiture was didinguifhed from the feifin ; 
for if the heir, in a proper feud, entered upon the land 
of his anceftor, he would be faid to be fcifed of it, even in 
faH before he received the Invefliture from the Lord ; and, 
by the Book of Feuds, had a year and a day allowed him 
to tender the oaths of fealty and homage {0). With us 
a feifin In law is fufficient for fome purpofes ; a fingular 
infiance of which is reported in Croke Eliz. $03. Brough- 
ton and Randal. A father and fon were both hanged in one 
cart ; but bccaufe the fon (as was dcpofed by witneiTes) 
iurvived, which appeared by fome tokens, viz. his (baking 
his legs, his feme thereupon demanded dower, and obtain- 
ed it, upon the ifTiic nunques feljie dirjuer. This feifin with us 
would alfo have tranfmitted the land by defcent through 
the fon 'to the next heir 5 but in Scotland the heir would 
have fuccceded to the father and not to the fon, becaufe 
the fon had not made up his titles. Till this invefliture took 

liminioj in unum rurfus coalucrint, feudum ad jus fuum primi^e- 
nium revcriiy ac priflinam denuo nattcram rccipcre eft coJifenta- 
neum-^Jed hoc de ipjis konoranis dominicis tantumj laudemiifiue 
abunde di&afunto : Jurium enim curiuUum pra:Jlatiunes ab omni- 
hus ex aequOfJine idla porro except ione prarjldri debent. 

(m) Feud, Lib, 2. Tit, 2. 

(n) Ub. 1. Ttt. 4. Lib, 2. lit. 42. 43. 

(o) Feud, Ub. 2. 7//. 40. Lib. 2. 7//. 37. § i. 
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place, the lord might difpute the title of the vaifal, how- 
ever good it might be againft Grangers : afcer the invei!iturc 
given by the Lord, though firangers might difpute the 
title, the Lord could not. 

With great deference to fo elegant and able a writei:^ 
as Mr. Juftice Blackftoue, he does not feem to have paid fuf- 
ficient attention to this diftindtion, when he fays (q) that the 
notoriety of feifin '* hath fucceeded in the place of the an- 
**cient feudal inveftiture, whereby, while feudswere precari- 
** ous, the vaflal on the defceut of land was formerly admit- 
•* ted in the Lords court (as is flill the pradice in Scotland) 
** and there received his feijin, in the nature ot a renewal of 
•* his anceftors grant, in the prefence of the feudal peers." 
For in truth what the vaflal neceflarily received in the Lords 
court was the inveftiture^ as above explained ; ibc/ei/n being 
delivered or not according to the circumftances of the cafe. 
There is the fame inaccuracy in the report of the judgment 
of the Court of King's Bench in the cafe of Taykr on the 
Demife of Atkyns^ i Bur. 109. Lord Mansfield there 
quotes BracSton's definition of intrufion, " poflijflio qua 
*' nuda eft omnino, et fine aliquo veftimento qua dici- 
** tur irtrufio;" and adds, according to the report, 
** Veftimento is feijiny Invejiiture^^ though the termt 
are by no means fynonimous. The ftatute quia emp-^ 
toreiy fuperfedes the neceffity of an inveftiture, or ac- 
knowledgement of the new tenant by the lord, in order to 
complete the right of the new tenant to the land, becaufe 
it give3 free liberty to tenants to fell their lands to whom 
they peafe ; but it muft be acknowledged to be a very 
different queftion, whether admiffion in the Lords court be 
or be not neceflary to conftitute a burgefs of a particular 
borough which exifts by prefcription. Before that ftatute 

(ci) Erjk,lnftit,p, 208. 
(x) Vol 2. /. ao9. 

it 
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it was not unufual for lords to grant to their tenants the 
liberty of felling their burgages ; but as no acknowledge- 
ment was of common right due to the lord on thefe tran?fers 
of the land, except on alieiiaiions by tenants in capite (j), 
it was frequently required by thofe grants that the tenant, 
if about to fell his burgnge, flxould furrender into the h?nds 
of the lord or his fteward, who was to give it to the pur- 
chafer on the payment of a certain fum of money ; or 
that he fliould pay a certain fum to the lord as a quit rent 
for the fale. Inllances of this occur In the ancient grants 
to the burgefles of Okehampton and Poutefra(St (/) ; ajid 

(s) Black, Com. vol. 1. p. 72. 

(t) Preterea concfffi et confirmavi prjsfatis hurgenjihus tneis et 
fuccefforibus Juisy libertates et Hberai Irga quibus uiuntur bur- 
genfes Dom. Regis de Grimefbi, qua tales funt ; quilibet bwrgenjis 
potest terram fuamdare vel iiemlerecui volucrit, n'tfi religioni,falva 
firmd domini ; et intrabit placitum et red Jet terram in manus Fre- 
toris, et Prelor dabit terram empiori, de dono domini, quietam ab 
omnibus y et emtor dabit fimiliter unum denarium. Grant of Roger 
de Lafci to the Burgefles of Pontcfraft. 5th of Rich. 1. ^Frafer 
vol. 1. Appcn. p. i I. Si Burgenfisvelit recedere, vendM burgagtum 
fi vuU cuicunque 'voliicrit exceptis domibus religiojis, et Oil quiet' 
debit* dando domino duodecim denar* et prepojito quatuor, et bur go 
fuatuor quietus recedat. Grant of Robert dc Courtney to the 
Burgi-flTcs of Okchampton. Ibid. p. 83. To which tve may add the 
Jbllowing pajfages from the Leges Burgorum, which are at the end 
of the Rcgiam Majeftatcm. 9^ticunque 'vendiderit terram fuam^ 
If el partem terra fu<c, ille qui ^vendidit erit infra domum, et ex i bit, 
et alius for is Jlans intrabit \ et unus dabit prapojito unum denarium 
pro exitu de terra, et alius dabit denarium, pro introitu et fafma. 
Cap. 56. 

Item feudi firmarius non potejl fir mar i urn facer Cy de aliqua terra^ 
nifi reddatur domino capitali ; et ipfe faciet ilium firmarium et tunc 
'lie firmarius habebit liber taiem burgi ; quia duo homines^ fimul et 
femel, nonpoffunt habere liber tat em burgi, de uno et eodem bur^a^io. 
Cap. 138. 
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it ft not improbable that a fimilar charter was granted 
to thofe of Horfham, which would account for the cuftom 
contended for by the fitting members. 



[B.] 

HORSHAM BOROUGH ") ASurvey indented. 

> taken, and made at a 
AND MANOR, (aj j court there held the 
13th day of Auguft, in the year of the reign of our Lord 
James by the grace of God of England, Scotland, France, 
and Ireland, King, defender of the faith, &c. (that is to 
fay) of England, France, and Ireland the ninth, and of 
Scotland the forty-fifih, before John Peers, Gent, fleward 
of the courts of the faid manor, by virtue of a warrant from 
Thomas Earl of Arundel and Surrey to the faid John Peers 
and Daniel PuUeyn, John Birftye, and John Nye, Gent. 
and others, direcfled in the prefence of the faid John Peers, 
Daniel Pulleyn, John Birflye, and John Nye, and other 
lawful men of our faid Lord the King, there then prefent* 
upon the oaths of Henry Whytall, one of the bailiffs of the 
borough aforefaid, Robert Earsfield, Gent. Edward Park- 
hurft, Thomas Hurft, Robert Tredcrofte, Henry Week- 
yas, William Seator the Elder, Thomas Smythe, John 
Bennet, Henry Feeft, Thomas Lyntott, Thomas Maye, 
Thomas Rowland, Richard Whyte, Thomas Awood, Tho» 

(a) The above is a copy of the tranflation of the funrey which was 
delivered to the Clerk of the Committee. 

mas 
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mas Groombridgc, John Awood, and Ralph Cootc, biir-^ 
geifcs of the faid borough, who being fworn and charged 
upon articles at this court after fpecitiedy fay upon their 
oaths aforefaidy as follow : that is to fay, 

SCARFOLKES. 

FIRST, That the aforefaid Robert Tredcrofte 
holds to him and his heirs, of the lord of the ma- 
nor aforefaid in free burgage, a certain tenement, 
being half a burgage, containing one melTuage, with 
barns, flablcs, a backfide and gardens, with the 
appurtenances, called the Red Lion^ formerly cal- 
led Frenches, and lately Agafle's, by the rent by the 
year, payable at the Feaft of St. Michael the Arch- s. d. 
hangel, 8 o 

AND, That Richard Hurfl likevvife holds one 
piece of land, parcel of the aforefaid tenement, 
called the Red Lion, containing in length feet> 
and in breadth feet, being a portion of a burgage, 
by the rent by the year, payable at the fame feaft. o 3 

AND, That William Patchinge likewife holds 

another piece adjoining, in length 44 feet, and in 

breadth 33 feet, being a portion of a burgage, by 

the rent by the year, payable at the dime feaft, o 1 . 

AND, That Thomas Pike likewife holds another 
o 
adjoining piece, in length 26 feet, and in breadth 6 

feet, being a portion of a burgage, by the rent by 

the year, payable as above, o 2 

AND, That Robert Earsfield, Gent, likewife 
holds one meiTuage and one garden, called HoU , 
IrooPsy being half a burgage, by the rent by the 
year, payable as above, o 6 

AND, That Bartholomew Sayeres likewife holds 
on£ garden, late parcel of Holbrooke's aforefaid, 
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being a portion of a burgage, by the rent by the 8. d, 
year, payable as above, o 3 

AND, That Henry Patchinge likewife holds one 
melTuage, a garden, with the appurtenances, late 
Barker's, being a portion of a burgage, by the rent 
by the year, payable as above, o a 

AND, That Anne Woode, widow, holds for the 
ternxof her life, remainder to John Woode, her 
fon, for the term of his life, remainder to the heirs 
of Thomas Patchinge, deceafed, one barn and one 
garden, by eftimation three acres of land, with the 
appurtenances > being one entire burgage, called 
RandoWs^ by virtue of the teftament in writing of 
William Patchinge, deceafed, dated the i8th day of 
Jan. in the year of our Lord, according to the Eng- 
lilh computation, 1 598, which thefaid William held 
of the lord aforefaid, to him and his heirs in free 
burgage, by the rent by the year, payable as above, i o 

AND, That the aforefaid Thomas Groombridge 
likewife holds one piece pf the aforefaid tenement, 
called Randoll's, in length 50 feet, and in breadth 
30 feet, being a portion of a burgage, by the rent 
by the year, payable as above, o z 

AND, That the aforefaid Thomas Lyntott like- 
wife holds a certain tenement, being a burgage, con- 
taining one melTuige, one bam, one liable, one 
garden, and three acres of land, with the appur- 
teaances, late Barnes^ by the rent by the year, pay- 
able as above, i o 

AND, That the aforefaid Thomas Maye like- 
wife holds one piece of a garden, late parcel of the 
faid tenement, being a portion of a burgage, by the 
rent by the year, payable as above, o 1 

AND, That the aforefaid Robert Tredcrofte like- 
wife holds another adjoining p^ce, in length 123 

feet, 
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fleet, and in breadth 24 feet, being a portion of a «. d. 
burgage, by the rent by the year as above, • 3 

AND, That John Ravenfcroft, Gent, likewifc 
holds one melTuage and garden^ with the appurte- 
nances, called Baidivynh^ being a portion of a bur- 
gage, by the rent by the year, payable as above, o j 

AND, That the fame John Ravenfcroft likewife 
holds one garden, being a .portion of a burgage, 
called Apjley*%y by the rent by the year, payable as 
above, o 3 

AND, That the aforefaid Henry Whytall like- 
wife holds one mefliiage, one barn, and one garden, 
with the appurtenances, late Michell's, called Barnt* 
bmfey being half a burgage, by the rent by the year, 
payable as above, o 6 

AND, That the aforefaid Thomas Rowland like- 
wife holds one croft of land, containing by eftima- 
tion three acres, with the appurtenances, called PoU 
lar^fcrofty being one entire burgage, by the rent 
by the year, c o 

AND, That John Lyntott, the fon and heir of 
Richard Lyntott, deceafed, likewife holds one croft 
of land next to Beanbridge, containing two acres, 
with the appurtenances, called Steed/croft^ being half 
a burgage, by the rent by the year, payable as 
above, o 6 

AND, That Thomas Woodejikewife holds one 
croft of land, containing by eilimation two acres, 
with the appurtenances, called Dtnnifcroft^ being 
half a burgage, by the rent by the year, payable at 
above, o 6 

AND, That John Nye, Gent, holds to him and 
his heirs of the lord of the manor aforefaid, in free 
burgage, a certain tenement, being one entire bur- 
gage, containing by efiimatioti four acres of iaod, 

with 
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with the appurtenances, in two crofts, called Ockcn- 
den^B; one having a certain narrow, way, being a 
waync-way, leading from the king's highway there 
into the faid croft, by the rent by the year, pa)rable s. d. 
at the aforefaid feaft, i o 

AND, That the fame John Nye likewife holds 
to him and his heirs of the fame lord, in free bur- 
gage, a certain other tenement, being an entire bur- 
gage, containing one melTuage, one barn, backiide 
and garden, by eftimation three acres of land, with 
the appurtenances, called GranJ/orJ\ by the rent 
by the year, payable at the fame feafi:, i o 

AND, That Henry Stone likewife holds to him 
and his heirs of the lord aforefaid, onemeffuage, one 
garden and backiide, late Snelling's, being half a 
burgage, by the rent by the year, payable at the 
fame feaft, o 6 

AND, That William Grenefield holds to him and 
his heirs of the lord aforefaid, one melTuage, barn» 
backiide, garden, and orchard, with the appurte- 
nances, called Ockendcnh^ late Snelling's, being one 
' entire burgage, by the rent by the year, payable at 
the fame feaft^ i O 

AND, That Thomas Patchinge likewife holds 
one curtilage incloled with pales, late Peny code's, 
lying towards the aforefaid burgage of William 
Grenefield, on the eaft part j and to the tenement 
of the aforefaid Henry Stone on the fouth, weft, 
and north parts ; the fame curtilage being a portion 
of a burgage, by the rent by the year, at the fame 
feaft, o 2 

AND, That John Pylfould likewife holds one 
melTuage and garden, with the appurtenances, cal- 
led SneUiirg*%^ being a portion of a burgage, by the 
rent by the year, at the fame feaft, 04 

AND, 
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AND, That John Lyntott, fon and heir of 
Richard Lyntott, dcceafed, holds to him and hU 
heirs of the lord aforeiaid, in free burgage, a certain 
meffiiage, with a certain houfe, called the Gaol- 
houfe^ with the barns, backiidcs, gardens, and 
twenty acres of land, with the appurtenances to the 
fame melTuage adjoining, called Butkr*iyfometime the 
GdoUhoufe and landy being five burgages and an 3. d. 
half, by the rent by the year, at the fame fealV, 5 6 

AND, That John Pancras likewife hold ^ one mef- 
fuage and garden, with the appurtenances, befog 
half a burgage, late parcel of Butler's aforefaid, by 
the rent by the year, at the fame feaft, q 5 

EAST-STREET, Ss. 

AND, That the aforefaid Henry Weekyns holds 
to him and his heirs of the lord of the manor afore- 
faid in free burgage, one meffiiage, barn, backfide, 
garden, and four acres of land, with the appur- 
tenances, called JJhleyh^ being two entire burgages, 
by the rent by the year, 2 o 

AND, That Beatrix Conflable likewife holds one 
mefluage, backfidc, garden, and orchard, by efti- 
mation one acre of land, with the appurtenances, 
being one entire burgage, by the rent by the year, 
at the feaft aforefaid, 

AND, That the aforefaid Thomas Rojrland like- 
wife holds one mefluage, one barn, backfide, and 
garden, formerly BiJbop\ and late .Scale's, being 
two burgages, by the rent by the year, at the feafi: 
aforefaid, 

AND, That John Bennet likewife holds onemef- 
fuage, backfide, and garden, with the appurtenan- 
ces, late BroadbriJ^e\^ being a portion of a burgage, 
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by the rent therefore by the year, at the feaft s. d. 
aforefaid, o 4 

AND, That Thomas Patchinge, the fon and heir 
of Thomas Patchinge, deceafed, likewife holds two 
acres of land, with the appurtenances, late Pottcr% 
being two burgages, by the rent by the year, at the 
fame feaft, 1 o 

AND, That the aforefaid Thomas Rowland like- 
wife holds one meadow, containing by cftimation fe- 
ven acres, with the appurtenances, formerly the - 
aforefaid Bifhop's, and late Scale's aforefaid, being 
fix entire burgages, by the rent by the year, at the 
feme feaft, 60 

AND, That the aforefaid Edward Parkhurft and 
Richard Whyte likewife hold jointly one croft, con- 
taining by eflimation two acres of land, with the ap- 
purtenances, late E/fyott\ being two entire bur- 
gages, by the rent by the year, at the fame feaft, z o 

AND, That the fame Edward Parkhurft, and 
Elizabeth his wife in right of her the faid Elizabeth, 
hold to them and the heirs of her the faid Elizabeth 
of the lord aforefaid, in free burgage, one meiTuagc, 
one barn, and three acres of land, with the appurte- 
nances, late Andrew Robyfon's, being three entire 
burgages, by the rent by the year, payable at the 
fame feaft, 3 6 

AND, That the fame Edward Parkhurft and 
EUzabeth likewife hold one toft and one garden, 
with the appurtenances, late Patching's, being half 
a burgage, by the rent by the year, at the fame 
feaft, o a 

AND, That the fame Edward holds one croft of 
land, containing by eftimation two acres, with the 
appurtenances, called Hollamffcroft, being one entire 
burgage, by the rent, - 10 

SOUTH- 
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SOUTH-STREET, Ss. 

AND, That Thomas Sheppard, Gent, and Mary 
his wife, in right of her the faid Mary, hold to them 
and the heirs of her the faid Mary of the lord afore- 
faid in free burgage, one naefTiiagey one barn, one 
garden, and one orchard, with the appurtenances, 
being a poi^tion of a burgage, by the rent by the s. d. 
year, payable at the fame feaft, o 4 

AND, That the aforefaid John Wood holds to 
him and his heirs of the lord of the manor afore- 
faid in free burgage, one melTuage, one barn, one 
garden, and one orchard, with the appurtenances, 
formerly Potter^s, being a portion of a burgage, by 
the rent by the year, payable as above, o 3 

AND. That Thomas Hurft and Elizabeth hia 
wife in right of her the faid Elizabeth, hold to them 
and the heirs of her the (laid Elizabeth, of the lord 
aforefaid, in free burgage, one mefluage, lately 
built, and garden to the fame adjoining, with the 
appurtenances, formerly Biftiop's, and late Turner's, 
being a portion of a burgage, by the rent by the 
year, payable as above, o 2 

AND, That the aforefaid Edward Parkhurft and 
Elizabeth his wife, like wife hold one mefluage, one 
horfe-miil, and garden, with the appurtenances, be« 
ing half a burgage, by the rent by the year, pay- 
able as aforefaid, ^ ^ 

AND, That William Coe holds to him and his 
heirs of the lord aforefaid, in free burgage, one 
mciTuage, with a backfide and garden adjoining, 
late Forman's, and formerly Foyce's, being a por- 
tion of a burgage, by the rent by the year, payable 
as above, q . 

AND, 
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AND, That the aforefaid Edward Parkhurft and 
Elizabeth his wife, in right of her the faid Eliza- 
beth, hold to them and the heirs of her the faid 
Elizabeth of the lord aforefaid, in free burgage, one 
mefTuage, with a backfide and garden adjoining, 
being half a burgage, by the rent by the year, pay- s. <!• 
able as above, o 6 

AND, That Henry Patchinge holds to him^and 

'» bis heirs of the lord :v*^brefaid, ih free burgage, one 

mefliiage, one garden, and one orchard, with the 

appurtenances, being half a burgage, late Hadraan*8, 

by the rent by the year, payable at the fame feaft, o 6 

AND, That the aforefaid John Ravenfcroft holds 

to him and his heirs, of the lord aforefaid, in free • 

burgage, one mefliiage, with buildings, barns, 

Hables, backfides gardens, orchards, andjonc acre 

and a half of land, with the appurtenances, late 

Nutlye*8, being one entire burgage and an half of 

one burgage, by the rent by the year, payable as 

above, i 6 

f 

AND, That Rowland Wood likewife holds one 
I' ^ mefliiage, with a backfide, garden, orchard, and one 

!r croft of land, containing two acres adjoining, with 

; the appurtenances, being one entire burgage, by the 

I rent by the year, payable at the fame feaft, i o 

;. AND, That the aforefaid Ralph Coote likewife 

f^ holds one mefTuage, with a backfide and garden ad- 

[. joining, with the appurtenances, being halfabur- 

l gage, by the rent by the year, payable at the fame 

; feaft, o 6 

? AND, That that the aforefaid Henrv' Feeft like- 

I wife holds one meifuage, with a backfide and gar- 

\\ den adjoining, with the appurtenances, being half a 

(' burgage, by the rent by the year, payable at the 

fame feaft, o ^ 

AND, That Arthur Woodgkte likewife holds one 

meifuage. 
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meiTuage, with a barn, backfide, and garden to the 
fame adjoining, with the appurtenances, late Allen's, 
and formerly. Holbrooke's, being one entire bur- 
g^gc? by the rent by the year, payable at the fame s. d* 
fea(^, I o 

NORTH-STREET, Ss. 

AND, That James Veraye, and Dyonifia his 
wife, one of the lifters, and co-heirefs of John 
Jenner, deceafed, in right of her the faid Dyonifia, 
hold to them and the heirs of Dyonifia, one mef- 
fuage, with a backfide, garden, and two fliops to 
the fame adjoining, with' the appurtenances, being 
half a burgage, by the rent therefore by the year, 
at the fame feaft payable, o 6 

AND, That the aforefaid James and Dyonifia 
likewife hold one mefluage, one horfe-mill, with a 
backfide and garden adjoining, with the appurte- 
nances, being a burgage, by the rent by the year, i o 

AND, That the aforefaid Thomas Smythe, and 
Elizabeth his wife, another fifter and co-heirefs of 
the faid John Jenner, in right of her the faid Eliza- 
beth, likewife hold one meifuage, with a bam, 
backfide, and garden adjoining, with the appurte- 
nances, called the Chequer^ being one entire bur- 
gage and a half, by the rent therefore by the year, 
payable at the fame feaft, i 6 

AND, That Richard Heyhorne holds to him and 
his heirs of the lord aforefaid, in free burgage, one 
meifuage, with a backfide and garden adjoining, 
with the appurtenances, late Booker's, being half a 
burgage, by the rent therefore by the year, payable 
at the fame feaft, o 6 

AND, That the aforefaid AVilliam Slater the 
Elder, likewife holds one mefluage, with barns, 

Aablesi 
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ftables, backfide, garden, orchard, and four acred 
of land to the fame adjoining, with the appurtenan- 
ccsj called the GcorgCj late Botting's, being two 
burgages and half a burgage, by the rent by the s. d* 
year, payable at the fame fcaO, i 6 

AND, That the aforefaid John Lyntott likewifc 
holds one mcfliiage, a houfe called a Brewhoufe, 
with a back fide, garden, and orchard, with the ap- 
purtenances, called Cockman\y late Ingram's, be- 
ing one entire burgage, by the rent therefore by 
the year, payable at the aforefaid feafl, i o 



[C] • 

Lord William Gordon and Mr. Baillie after the decifion 
of the Committe, feverally brought alliens againft Drew 
Michel and John Rawlinfon the Bailiffs, for a falfe return. 
Thefe came to be tried before Mr. Jufticc Grofe and a fpc- 
' cial Jury, at the fummer ^ffizes for the county of Suflcx, 
held at Horfham in Auguft 1792 : counfel for the plaintiffs, 
Meflrs. Pigott,Rous, AdaHn, and Bayley; for the defendants, 
Meflrs. Serjeant Bond, Hurft, Shepherd, and Garrow. 

The fir ft aftion tried was that in which Mr. Baillie was 
plaintiff. There were four counts in the declaration. The 
firft ftated, that the Borough of Horfliam in the county of 
Suffex was an ancient borough, and that for a long fpacc of 
time two burgefles have been elected and fenr, and of right 
ought to- be ele(rtcd ard fent, to ferve as burgeffes for the 
faid borough in Parliament. That before the time herein- 
after mentioned, viz. on the 16th of Juneiyij, it was deter- 
mined in the Honfe of Commons of this kingdom, that the 
right of Eledion of members to ferve in Parliament for the 
faid borough, was in all fuch perfons as have an eftatc of 
inheritancci or forlife« in burgage^houfcs or lands lying 

within 
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lying within the faid borough, which faid dctenninatioa 
from thence, until, and at, the time of the returQ herein* 
after next mentioned, was the laft determination in the 
fioufe of Commons of this kingdom of the right of 
diettion in the faid borough. That on the uthof June 
2790, a writ under the great feal of Great Britain, iffued 
out of the court of Chancery, dire;^ed to the flicriff of 
SuiTeXf for a general election within that county, for a 
parliament to be holden on the loth of Augud ; which 
writ was afterwan^s, and before the return, delivered to 
Henry Manning, Efq. the then (heriff, to be executed in 
4iue form of law; by virtue whereof he on the 121J1 of June 
1790, made his precept in writing, fealed with the feal of 
his office, directed to the bailifis of the borough of Hor* 
fliam, to whom the execution of that precept of right be- 
ionged, for the eledtion within the faid borough of two 
burgeifes of the faid borough, according to the form of the 
faid writ ; which precept was afterwards and before the re- 
turn thereof, delivered to the defendants, who then and from 
thence, uiit:!, at, and after the election aftermentioned, were 
bailiffs of the faid borough, to be executed in due form of 
law. That on the 19th ot June 1790, an eledtion of two 
burgeiies of the faid borough to fervc as burgeifes for the 
faid borough, in the faid parliament, was had and made 
according to the exigency of the faid writ and precept ; at 
which elcdlion the plaintiff. Lord Wm. Gordon, Timothy 
Shelley, Efq. and Wilfon Craddyll, Efq. were candidates. 
That the plaintiff at the laid eledtion was elected to fervc at 
one of the burgeiies for the faid, borough in the laid par- 
liament, by a majority of fuch penons as had at the time 
of fuch eledtion an eftatc of inheritance or for life, in bur- 
gage houfes or burgage lands lying within the faid borough: 
Yet the defendants, well knowing the premifes, but not re- 
.garding their duty, or the ftatute,did not certify and return 
plaintiff to be eledted to ferve ,as a burgefs for the f^d 
borough in the faid parliament ; and on the 19th of June 
179O1 caufed an indenture to be made between the faid 
L Heniy 
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Henry Manning the then Ihcriff, of the one part, andthem« 
felves and divers burgcfles of the f id borough, of the other 
part, and caiifed one part of the f:.id indenture to be fcaled 
with the common feal of the faid baihfl's and burgcfles ; in 
which indenture it was falfely allcdged that the faid bai- 
liffs and burgcfles of the faid borough, as the major part 
of the burgcfles of the faid borough, of them wh > at that 
clev^ion were pre fen t, as well for themfelves as for the whole 
borough, had elected Timothy Shelley, Efq. and Wilfon 
Brafddyll, Efq. to be burgeffes of the faid bon^ugh to the 
faid parliament. That the defendants afterwards, contrary 
to tl^ir duty and the flatute, certified and returned the faid 
indentures to the faid Henry Manning the flieiifF, to be 

• by him certified and remitted to his Majefty in Chancery, 

• and annexed to the faid writ and returned tor his Majefty 
as a good and true return to the faid writ ; which indenture 
'and return was acccordingly certified andieturned to the 
King in Chancery ; by which means the plaintiff was for a 
longtime (/<?w/V, twenty months) prevented from taking his 
feat as fuch burgefs in the faid parliament, and was obliged 
to lay out a large fum {io wh, 2000I.) in order to obtain 
it. 

The fecond count .ftated the antiquity of the borougb. 
Its right to fend members, the laft determination, the writ, 
its delivery to the flieriff, the precept and its delivery 
to defendants, and the ele£lioo, as before. That plaintiff 
was then duly ele£ted to ferve as one of the burgcfles for 
the faid borough, &c. by a majority of fu<h perfons as 
then refpeftively had a legal right, according to and within 
the true intent and meaning of the faid laft determination 
of the Houfe of Commons, to vote in the faid elc^ion. 

The third count ftated the elediion as aliove, conclud- 
ing that the defendants rejected and refufcd divers, viz. 
Forty perfons* who then and there had rcfpe^tively eftates 
for life in burgage houfes and burgage lands, lying within 
the faid borough, each of which faid fevcral perfons then 

and 



HORSHAM. 



H7 



and there offered and tendered their votes for plaintiff; and 
which faid pcrlors, together with divers other voters who 
were by defendants admitted to vote, and did vote for 
plaintiff at the (aid cle^ion, and who were thert and there 
legal voters, according to and within the true intent, &c. of 
the laft determination, would have given plaintiff a majonty 
of fuch legal votes at the faid clecf^ion ; by reaibti of whidi 
reje<^tiv-)n and refufal, plaintiff was prevented from having a" 
majority of fiich legal votes at the faid el^clion : a«d al- 
thoui»h defendants well knew that plaintiff at the faid elec- 
tion had a n^ajority of legal votes according to the laft 
determination, and then and there by reafon tliercof ought 
to hav6 been elected, yet defendant^ caufed fuch indenture 
as before to be made, certified, and returned, by which, 
. &c. as before. 

The foirth count was the fame as the third, except that 
it ilatcd that the perfons ?eje(^ed were perfons \vho had 
a legal right to vote at the faid elefiion, according to and 
within the true intent and meaning of the faid lall deter* 
mi nation. 

The damage was laid at 19,000!. and the defendants 
pleaded Not guilty. 

Mr. Piggot ftated the neceffity there was that returning- 
officers fhould difcharge their duty according to law, and 
return thofe who were chofen by the m3Jority of the ele(5lors. 
That the legiflature had early taken into its conlideratioa 
the abufes to which the difcharge of the olRce had been 
found liable, and hid in the reign of Kenry VI. infli(fted 
a penalty of lool. on thole who fliould make a falfe return ; 
which being found ineffeftual, was extended by the 7th and 
8th Will, ^. chap. 7. to double the damages which the party 
injured (hould fuftain, together with iiill cofts of fuit. But 
while returning-officers are thus punifhed for abufing the 
truft committed to theni, their duty is pointed out by law, 
and they are direded to follow the laft determination of the 
Houfe of Commons on the right ol election. Tliat fight 
L 2 he 
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he dated to be fo clear in Horfliam, fpringSng from what 
the beft authorities had declared to be the original fource 
of reprefentation in >this ifland, that Gnce the determination 
in 1715, it had never been queftinned, even by parliamen- 
tary adventurers, till the general ele£tion in 1790. The 
plaintiff on that occafion had engaged a learned counfel, of 
peculiar experience in fu h caufes, to whofe opinion he 
fhould have thought the bailiffs would have been giad to 
liften. That gentleman read to them the journals of 1715 
and the flatute on which the prefent a6^ion was founded ; 
fo that their condti£t muft be conlidered as wilhil, being 
adopted after the full knowledge of the confequcnces that 
would follow. Owing to their return, Mcffrs. Shelley and 
Braddyll had fat in the Houfe of Commons for nearly two 
feffionsy and the plaimiff had been put to great trouble and 
expence during the three weeks which the committee took 
to inveftigate the cafe. He tb. n dated the proceedings be- 
fore the committee, and the determinations they had come 
» to. Upon the whole, 16941. 1 3s. 4d. had been expended ; 
one halfof which the plaintiff had paid ; which fum he ap- 
prehended the jury would double, according to the a6t of 
parlia.nent. 

EviiUnce* The counfel for the plaintiff having proved 
that the borough was antient by old retuins, produced the 
writ and return at the lad eledion, and called the under- 
flieriff to prove the ifluing of the precept from bis oflice. 
It was here obferved that the writ direcfts the ele6lion to 
be made according to the form ofthe^a/w/w, whereas the 
Nifi Prius Record h^djla/utef of which variance the learned 
judge took a note. The office copy of the indenture of retura 
had the names of Mr. Bail lie and Lord William Gordon 
on it, but the perfon who examined it with the original, 
declared that in the original, thcfe names were written on 
erazures : this was explained by producing, according to 
the ad of parliament, a copy of the return-book, m which 
the clerk of the houfe had entered the names of all thofe 

who 
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nvho were rcturoed by writs returnable on the 1 2th day of 
Auguft : and alfo the amendments dire6ted to be made in 
theie returns by the Houfe {a). By this it appeared that 
Meflrs. Shelley and Braddyll had been firft returned, but 
Xhat the clerk of the crown had attended on the lafh of 
March and erazed their names, and infcrted thofe of Lord 
William Gordon and Mr. Baillie. 

Mr. Ellis and Mr. Lee gave the fame account of what paf- 
fcd at the election that they had before given to the Com- 
mittee. The former faid, That Drew Michel was bailiff* in 
1780, and had executed a return, which was proved by the 
original return itfelf, brought from the petty bag^ffice. 
He was aflced by one of the jurymen, Whether Mr. Doug- 
las fufliciently explained the meaning of the refolution to the 
bailiffs ? To which he anfwered, That he did not think thst 
they poffibly could have, mifunderftood it. The counfel 
for the defendants proceeding to enquire into the confider- 
atioQ given for the grants, their dates, and cudody, the 
learned Judge obferved, That the enquiry was immaterial 
to the prefent quefttoi>. Mr. Withajn, a clerk in the of^ 
fice of the Clerk of the Journals in the Houfe of Commons, 
who had attended the Committee, brought with him 
the original minutes, and faid they were taken by him, 
except upon the la ft day. Another perfon who at- 
tended on that day was called, and read the refolutions 
of the Committee, That Meffrs. Shelley and Braddyll 
wci;e not duly eleded, and that Lord William Gordon 
and Mr. Baillie were : That the oppofition of the Members 
returned was not frivolous or vexatious ; and that the 
bailiffs were repreheniible. All but the laft refolution 
was reported to the Houfe. The retuming-oflicers had , 
Mr. Chambrc for their counfel. —The evidence for th« 
plaintiff being clofed, 

(a) 7 & 8 Will 3. c. 7. § s. 

L 3 A6-» 
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Mr, Serjeant BmH^ on the part of the defendantSy fardf 
That the queflion to be decided by the jury was not,, 
what might have been the determination of the Com* 
nittee on a late difcudion: for though the Committee 
might differ in opinion with the baihff«, it did not follow 
that the latter were in the wrong, but wa?, Whether 
or not the re turning-officers had a6ted fairly and honeilly, 
according to the bed of their judgments, in a very difficult 
cafe ? A Judge upon the bench might mifconceive the 
law ; but if he gave his opinion with integrity, uninflu* 
enced by any corrupt motive, none but perfons of a malig- 
nant difpofition would think of puniihing him for an m^ 
voluntary error* The bardfliip, he obierved, was greacer 
on the bailiffs, who were compellable to a^ as returning- 
officeis, becaufe they were burgeffes of the borough, and 
who, unfortunately for them, were to be involved in ruin 
by the contention of two powerful neighbours. After 
repeating the arguments for the neccffity of the adm_iffioo 
of the voters, and reading the paffage from Carew, he 
aiked, How it was polTible, that the retu rn in g-ofiicers could 
decide upon the legality of the forty-two deeds which 
were tendered to them at the poll ? They could not admi- 
nifter an oath to the perfons who offered to prove the exe- 
cution of them, nor could thofe perfons have been indided 
for perjury if they had fvvorn falfely : they would in- 
deed have had a rule to diredt them, had the burgage-rol! 
of i6ii been produced ; but that was kept from them by 
the agents for the petitioners : notwithftanding which 
advantage, they themfelves mi {look the conflitution of the 
borough, according to the decifion of the Coitimittee. The 
length of time which the Committee took- to inveftigate 
the cafe, proved its difficulty ; and as they reported that 
the petitions of Meffrs. Shelley and Braddyll were hot fri- 
Tolous or vexatious, they muft have been of opinion that 
each party oi!ght to pay its own cbfts ; but if any per- 
fons ought to repay the plaintiffs coils, he thought the loft 

fhould 
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fliould fall on the oppofite candidates, and not on the bai- 
liffs, who were unable to fupport it. 

No evidence being offered by the counfel for the de- 
fendants, the learned judge addreifed the jury nearly in 
the following manner : 

** This is an a6tion brought by the plaintiff for a falfe re- 
turn at the lad general elet^tion. The nature of the a6tion 
and of the defence made again ft it, have been well explain- 
ed. The words of the ilatute which gives the ad^ion, prohi- 
bit allfalje returns voilfuUy made ; you are to enquire, there- 
fore, I ft, Whether the return in queftion was falfe ? and, 
adiy, Whether it was 'wilfully falfe ? As to the firft point, 
no doabt can be entertained ; the only competent tribunal 
having decided the return to be falfe. On the fecond head, 
you fhould be convinced that the bailiffs felt at the time 
they were making it, that it was falfe ; lefs ought not to 
induce you to find a verdict againfl them* ,A falfe return 
is not enough to fubjed an officer to this action ; he muft 
be proved to have returned falfely, knowing his return to 
be falfe. The (latute on which the adion is founded is of 
the greateft importance, both to the public and individuals. 
Vain would be the attempt to preferve the freedom of elec- 
tions, if returning-officers were' at liberty to difregard the 
right of voting ; but you will recoUedt, that the a£t is penal 
as well as remedial, and that the officer takes an oath to 
difcharge' his duty confcientioufly; which he muft violate 
when he is guilty of making a falfe return. I fliall not 
make many obfervations on the evidence, having obferv- 
ed with pleafure, that you have paid the greateft attention 
to it ; but as the Journals of 17 1 5 were properly much re* 
lied on by the counfel on both fides, I fhall read them 
to you.— I have read the Journals to you for this purpofe, 
that you might fee. Whether there is that obfcurity in> 
diem that could miflead the defendants, or any man of 
plain ienfe. The following words are remarkable : ** But 
L 4 " the 
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" the SittiiTg Members counfel iniided it was cffentiallf 
•• neceflary they ft)ould be prefented by the Homage-Jury j 
** which was denied by the petitioners counfel." Then 
follows Che refohttion, not mentioning the aduiiffion* about 
which was the difpute. You will conlider, Whether this is 
a refolution which be uho runs mufl rtadf and whether it 
can be miilaken without being wilfully mifcooftnied. Of 
this the condi^d^ of the returning- officers at the poll will af* 
fift j'ou in jtidging. Mr. Ellis faid. That when the bur- 
gagc-roll was produced, they were aiked, Whether they 
meant to proceed according to the method that had been 
declared illegal in 1715 ? To which Drew Michel anfwercd. 
He did not care for tbat^ he Jbould proceed in the fame manner j 
at be knevo no better rule to proceed by than the burgage-roU* 
The fame queflion was put to the other bailifif^whoacquiefced 
in the decifion and return.- [States the other Evidence*} 
You will judge of all this by the cule above laid down. As to 
what Drew Michel did when there was nocontefl in the bo- 
rough, I do not apprehend it can weigh much againft him ; 
nor, on the other hand, can any argument be drawn from 
the re-delivery of the title-deeds ; for while the Houfe of 
Commons declares this to be the law of parliament, it can* 
not be left to the confideration of a jury. If you (hould 
be of opinion that the plaintiff ought to recover, you will 
confider of the damages* I lliould have fqme doubt whe- 
ther the damages fliould be doubled by the court, or \xf 
you; but that* difficulty is removed by the underflanding' 
of the parties, that whatever you give, if you find for the 
plaintiff, fliall be confidered as the doubled daauges. The 
bill of MefTrs. Wallis and Troward you have heard has not 
been xxtJtA : it feems admitted to be a fair bill as between 
the agents and the plaintiff; but you are not abfolutely 
bound by it* The Committee refolved. That the oppo- 
fition of MefTrs. Shelley and Braddyll was not frivolous or 
Vexatious, but that the bailiflfs conduft was reprchcnfiblc 5 

bill 
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but thcjr might not think the return wilfiiUy falfe, altho* 
they thought the bailiffs reprehenfilple. That queftion you 
mud judge of for yourfelves fairly, and without prejudice. 
The flrong grognd on which the defendants reft their cafe 
is, That the miftake was not wilful ; and they rely much on 
the long fpeeches and learned arguments of counfel. Did 
thofe miilead and puzzle the bailiifs, or did they z€t as they 
did under cover of thofe fpeeches ? If you are of opinioa 
that it was a wilful falfe return, you will find for the plain- 
tiff; if you are of opinion it was a miliaken falfe return^ 
you will then find for the defendants. 

The jury found a verdid for the plaintiff for 800I. as 
double damages. The lame jury were fworn to try the 
next adion ; and the fame verdi£t was agreed to be taken 
for Lord William Gordon, fubjcdt to a motion for a new 
irial| or arreft of judgment. 
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of the County of 

SUTHERLAND. 



The Committee was chofcn on Friday the 9th of 
Marchy alnd conlifted of the following Members: 

Hon. Henry Hobart, Cbairmariy 

Thomas Burry Bramfton, Efq, 

Nath. Brafly Halhed, 

General Bruce, 

William Nifbett, Efq. 

Lieut. General Vaughan, 

Francis BuUer Yardc, Efq. 

John Fcnton Cawthornc, Efq. 

Earl of Carysfort, 

Sir James Stewart Denham, Bart. 

William Crofbie, Efq. 

Lord Geo. Thynne, 

Hon. John Thomas ToWnlhend. 

John Crewe, Efq. Nominee of the Petitioners. 
Gibbs Crawford, Efq. Nominee of the Sitting Memterim 

Petitioners^ 
It Robert Home Gordon, Efq. of Embo. 
Counsel, 
Mr. Douglas, Mr. Luders. 
2. Robert Bruce ^neas MacLeod, Efq. of Cadbolt. 
Counsel, 
Mr. Graham, Mr. Dundas. 

Sitting Member J 
i-ieut. General James Grant, of Ballendalloch* 
Counsel, 
Mr. Partridge, Mr. Tait* 



THE 

CASE 

Of the County of 

SUTHERLAND.. 



THE petition of Mr. Gordon dated, « That 
he and General Grant were candidates at 
the laft eledion of a commiffioner to ferve in the 
prefent parliament for the county of Sutherland, 
which was held at 'Dornock^ in the (aid county, 
on Wednefday the 14th day of July 1790 : That 
the faid General Grant claimed to be, and took 
upon himfelf to aft as, parliamentary praefes of 
the meeting for the eleftion, previous to the 
choice of a praefes by the freeholders of the faid 
county then' met j and not only himfelf voted in 
the choice of fuch prsefes, although he had no 
legal right to be upon the roll of freeholders of 
the faid county, or to vote in fuch choice, but 
alfo admitted feveral other perfons who had no 
legal right, either to be upon the faid roll, or 
to vote in the choice of praefes, to vote in 
fuch choice, by means wherea Robert Bruce 

i£neas 
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jEneas MacLeod obtained a colourable majority, 
and was by the faid General James Grant de- 
Glared to be duly chofen prsefes of the (Iiid meet- 
ing, although George Mackay, Efq. of Bighoufe, 
was the perfon duly chofen prsefes by a majority 
of the freeholders then prefent, who had a right 
to vote in fuch choice : That the laid General 
Grant and his adherents {landing upon the faid 
roll, were guilty of great partiality and injuftice 
to the petitioner, not only by not ftriking the 
names of him the faid General James Grant aild 
of fundry other perfons out of the roll of free- 
holders of the faid county, and by taking and 
. accepting the votes of fuch perfons, as well in 
the choice of praefes and clerk of the faid meet- 
ing as in the eleftion of a commi0ioner to rc- 
prefcnt the faid county, although by law they 
were not entitled to iiave remained on the faid 
roll of freeholders, or to have voted at the faid 
elcdion, but alfo by enrolling other perfons. as 
freeholders on the faid roll, and taking and ac- 
cepting their votes in the faid election, and by 
ftriking the name of John Gordon, Efq. of 
Pulroffie, from the faid roll, who had a legal 
right to continue thereon, and who would have 
voted, and did adually tender his vote for the 
petitioner ; That the faid Gem^ral James Grant 
was guilty of bribery, &c. and was ineligible to 
ferve in parliament for the faid county, not being 

a legal 
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a legal freeholder of the fame : That the peti- 
tioner had the votes of a majority of the free- 
holders of the faid county, who by law were en- 
titled to vote at the faid eleftion ; and that the 
faid George Mackay of Bighoufe, who was the 
legal prxfcs of the faid meeting for eleftion, gave 
his caiting or decifive vote in favour of the peti- 
tioner, in cafe in the event it (hould afterwards 
appear that the votes of the legal freeholders then 
prefent were equal : That tlie petitioner wis 
therefore duly eleded the commiffioner^o fcrvc 
in parliament for the faid county^, and ought to 
have been returned as fuch by the (aid meeting, 
to the (heriff of the faid county, and by him re- 
turned as fuch commiffioner; but that the faid 
General James Grant, by the means aforefaid 
and by various other 'undue praftices, procured 
himfelf to be returned by the faid Iheriif as the 
commiffioner chofen to reprefent the faid coun- 
ty ; and has adlually been returned by the faid 
Iheriff as fuch commiffioner, in prejudice of the 
faid petitioner," &;c. 

The petition of Robert Bruce JEntas Mac 
Leod, Efqr. of Cadboll, fet forth, " That at 
the meeting for the eledlion ot a member to 
ferve in parliament for the county of Suther- 
land, holden as above, the petitioner. General 
Grant and Robert Home Gordon, Efq. of Embo 
were candidates ; and that die petitioner being 

duly 
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duly clefted by the votes of a majority of the 
real freeholders prefent, qualified and entitled by 
law to give their votes, ought to have been re- 
turned commiffioner for the laid (hi»e ; that the 
meeting however having admitted the votes of 
feveral perfons who were not legally qualified or 
entitled, nor poffefled of fuch real freehold 
eftates and qualifications as the laws of Scotland 
require, there was an apparent majority in favour 
of the faid Lieut. General James Grant, who 
was declared by the faid meeting to be duly 
cleded and returned by the (heriff, whereas he 
ought to have returned the petitioner as duly 
eledled : That the petitioner conceiving the faid 
eledtion to have proceeded contrary' to law and 
to his prejudice, prays the Houfc to take the 
premifes into confideration, and to grant him 
fuch relief therein as to the Houfe Ihall feem 
meet. 

The petitions being read, , 

Mr- Douglas, 

On the part of Mr. Gordon, ftated. That al- 
though he had now to oppofe Mr. MacLeod as 
well as General Grant, yet .the former gentleman, 
at the eleftion, fupported every one of thofe 
votes which he now wiflied to fet afide. If 
therefore the committee Ihould perceive that his 
attack upon the fitting member was coUufive, 

they 
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tliey would not (ufFer it to injure the real intereft 
of his client, but would decide that it was not 
nK>re formidable now than at the conteft for the 
eleftion. — He ftated, That at the eleftion-meet- 
ing there wert tlrirteen freeholders on the county- 
roll; but fome having been then put on the 
roll, and others ftruck off, when the eleftion 
commenced, there appeared to be fixteen ; eight 
of whom voted for General Grant, three for Mr, 
Gordon, and five for Mr. MacLeod, But Ge- 
neral Grant as he fhould contend being ineli- 
gible, becaufe he had not a right to ftand on the 
roll as a real freeholder, the eledion mufi- be 
declared void, as it could not be contended that 
the votes given in his favour were abfolutely 
thrown away. This would fave the committee 
the trouble of entering into a difcuflion of the 
legality of the particular votes, to afcertain 
which muft be an extremely difficult talk. He 
iDbferved, that reprefentation was introduced into 
t*he Stottifli parliament in the fifteenth cen- 
tury {a)y but did not aflume its prefent form 
till the aft of 1681, in the reign of Charles II. 
By that aft node were allowed to vote for com- 
miffioners for fliires, or were eligible as fuch, 
but thofe infeft in property or fuperiority, and in 
poflcffion of a forty (hilling land, of old ex- 

{a) ASt 1427. c. igu 

M tent. 
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tent (tf), or thofe infeft in lands liable in public 
burthen for his Majefty's fupplies, for 40c 1. of 
valued rent. The lands affording thefe quali- 
fications were required to be holden imme- 
diately of the king or prince. But, notwith- 
ftanding this law was general, an ufage pre- 
vailed in Sutherland of allowing the vaflals of 
fubjeds fuperiors to eleft and be elefted for that 
county, without any regard to the quantum, 
either of the old extent or the new valuation ok 
their property. This cuftom was noticed by the 
aft of the 16th of Geo. 11. which, reciting the 
confufion that had arifen, from the undue multi- 
plication of votes, and the claim of feveral per- 
fons to vote in refpeft of the property and fupe- 
riority of the fame lands, enafts. That no perfon 
Ihall have a right to vote unlefs he be infeft and 
in poffeflion of lands liable to his majefty's fup- 
plies, at the rate of 200 /. Scots valued rent^ holden 
either of the kingy or of fome peer or other per font 
or body politic or corporatey who by law are dif 
abled to be a member of the Houfe^ of Commons^ or 
to vole in fuch ele£lions, or partly of the king and 
partly of fuch other perfon. In order to afcer- 
tain the number of voters, it was thought proper 
(though it has not anfwered the purpofe of 

(a) Sec the note to the Ork. and Zet« cafe, vol. u 

avoiding 
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ftTToiding litigation) that a roll fliould be made 
up in this as in other counties of Scotland, an- 
nually, at the Michaelmas-court of freeholders ; 
and alfo at each meeting for the eledion of a 
member. At thefe times the roll is examined 
and purged of thofe who are thought to have no 
right to ftand there, and increafed by thofe whofe 
titles have accrued to them fince the laft meet- 
ing ; but whenever there are two candidates and 
any number of difputable votes, it generally 
happeiis that they differ about the choice of the 
prafes of the iheetitig who has a cafting voice, 
and that the lofing party put in their claim for. 
their prajfes in cafe it fhould afterwards appear 
that he was chofen by a majority of legal free- 
holders ; and alfo proteft againft the admiffion 
or rcjedtion of voters, whom they think impro- 
iperly added to or ftruck from the roll. The 
aft of 1681 gave a power of appealing from the 
decifions of the freeholders to the parliament or 
convention ; and in cafe it (hould not be fitting 
at the time, allowed a fnmmary application to the 
Court of Seffion (rt), without any farther cita- 

{a) And in cafe objeftions be made when a parliament 
or convention is not called, a particular diet fliall be ap- 
pointed by the meeting, and intimate to the parties contra- 
verting to attend the Lords of Seffion for their determina- 
tion ; who ihall determine the fame at the faid diet fumma- 
fily, according to law, upon application, without farther 
cicatioa Char. 11. FarU 3. 1681. r. 21. 

M % tion, 
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tion than an intimation of the diet to the con* 
traverting parties. But in the 1 6 Geo, IL the 
legiflature found it neceflary to limit more par- 
ticularly this right of the Court of Seflion to re- 
vife the decifions of the court of freeholders, by 
declaring that any freeholder who thinks Kimfelf 
aggrieved by the admiflTion or rejection of any 
other freeholder, may apply to the Court of 
Seflion by fummary complaint, provided fuch 
application be made within four calendar months 
after the rejeftion or enrollment. If fuch com- 
plaint be not fo made, the freeholder is to re- 
main on the roll till a fubfequent alteration of 
the circumftances of his title. He did not mean 
to contend, that if the four months were fuffered 
to elapfe, without any complaint being made, the 
Court of Seffion had any jurifdidion in thefe 
cafes, but he certainly (hould contend that the 
fame limitation did not operate on committees 
of the Houfe of Commons, The Court of 
Seflion could only decide on the right of per- 
fons to ftand on the roll : it is the peculiar pro- 
vince of committees to decide on the legality of' 
their votes. Had the legiflature meant that the 
limitation of four months fliould bind this tri- 
bunal, it ought to have faid fo exprefsly, in the 
£ame manner that it has declared that a deter- 
mination of a committee on the right ot ele<3:ioii 
in a boroughj unappealed from within a year, 

ihali 
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fliall be conclufive, not in this or that particular 
coun, but to all intents andpurpofes whatfoever. 
He fhould therefore contend, that if any former 
Committee had thought itfelf bound by this limi- 
tation impofed on the Court of Seffion (tf), the 
opinion was erroneous, and that there was no 
foundation for fuch a conftrudlion of the afts 
above mentioned, as to ouft this fuprcme tribunal 
of a jurifdidion peculiarly its own* Upon 
that ground he proceeded to ftate two objedions 
to General Grant's elegibility. ift, That he 
never was a real freeholder of the county; and, 
idly, That Jince he was put on the roll, there 
had been fuch an alteration of the circumftance^ 
of his title, as ought to have induced the Court 
of Freeholders to ftrike him off the roll, and 
would entitle the Committee to enter on the 
qu^flion, even if they fhould be of opinion that 
they were bound by the limitation of four 
months, where an alteration of circumftance^ 
had not taken place. As to the firft point, it 
was 10 be obfcrved, that there were two nobia 
Liords who poffeffed great property and fupe- 
riority in this county, Lord Rae an,d the Earl of 
Sutherland. Thefe, by the conftitution of par- 
liament, had no right to interfere in the eleftion 
of members' of the Houfe of Commons; nor if 

(tf ) See the El^n cafe, 5 Lud 

M 3 they 



i66 C A S E II. 

they had, could they give more than one vote 
for their property, however large it might be; 
, for the conftitution has wifely confidered that 
our freedom and civil rights are equally dear to 
us as pecuniary confiderations, and that in them 
every voter has an equal intereft. The noble 
Earl however, in 1757, by a contrivance which 
might then be thought ingenious, but which he 
trufted would now appear to be clumfy, made 
twenty-three votes from his own property, in a 
county where there were formerly but ten. The 
title by which thefe perfons claimed the pofleffion 
of eftates enabling them to vote, was in the form 
of a proper wddfeiy by which in the law of Scot- 
land the property is transferred to the poffeflion 
of the wadfetter, who enjoys all the profits of it 
in Gonfideration of a fum of money advanced to 
the owner, who is ftiled the reverfer, and who 
has a right to redeem the land whenever he re- 
pays the money. A proper wadfetter enjoys the 
profits of the land without accounting for them 
to the reverfer, even if they (hould exceed the 
legal intereft of the money advanced; but, on the 
other hand, fliould they fall (hort of it, he bears 
the lofs, which diftinguiflies his right from that 
of an improper wadfetter , who holds the land 
pierely as a pledge for his money ; and who, if 
the profits exceed the legal intereft, is obliged 
to account for the furplus, as he is entided, on 

the 
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tbe other hand, to have the deficiencies made up 
to him. The former only is allowed to vote by 
the ftatute of 1681 ; but the Committee would 
perceive, that though in form an eftate were 
pledged as a proper wadfet, yet in reality it 
might be an improper wadfet, from the under- 
ftanding of the parties that exaftly the legal in- 
tereft, and no more, (hall be detained by the 
wadfetter. It would appear that this was Ge- 
neral Grant's cafe, from a letter wricten by his 
agent (tf), claiming five per cent, upon izool. 
the confideration of the wadfet, without taking, 
the rifque of the produce of the land. It was 
alfo a circumftance againft the reality of the 
tranfaction, that this mode of raifing money 
had not been ufed in Scotland for a century; 
but infteacl of it, heritable bonds are now granted, 
as being a more convenient fecurity ; and ac- 
cordingly it will appear that Lord Sutherland 
did not want money in 1757, and that General 
Grant did not advance any ; for the twenty-feven 
voters merely gave their bonds for the eftares,by 
which means his Lordlhip became both borrower 
and lender. If the noble Earl had really wanted 
money, his land would have brought more in 

(a) It appeared to be cuf^omary from this and the Stir- 
lingdiire cafe, for writers and agtnts in Scotland to deliver 
up even their confidential letters, when called upon iq the 
courfe of a caufc, before the Court of Seflion. 

M 4 the' 
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the market than the bonds of thefe gentlemen : 
fo that the General would have as much difBculiy 
in perfuading the Committee now, that the 
tranfadion was not fiftitious, as he experienced 
in perfuading the Court of Freeholders to be of 
that opinion in 1757, He was then rejeAed; 
upon which he appealed to the Court of Seflion, 
but the fuit was allowed xojlsep^ as it is faid, 
for eight years ; when, after a compromife of the 
contending parties, it was revived, and no oppo- 
fition being made, the court, as of courfe, pro- 
nounced judgment in 1765, in an aftion of 
wakening j'm the following words : " The Lord$ 
" having refumed coniideration of the foregoing 
** petition, and of the original petition and co^i- 
" plaint and anfwers thereto, in refpeft the faid 
** Major Hugh Mackay, of Bighoufe, has witb- 
^* drawn his objedions, and that no objeftions 
'^ were offered by the other freeholders, the 
*^ Lords grant warrant to and ordain the Iheiiff- 
" clerk of the fhire of Sutherland, to add 
" the. petitioners Col. James Grant, of the 
" 40th Regiment, and Lieut. Charles Gordon, 
*^ of Skelfich, to the roll of freeholders for eleft- 
" ing a member of parliament for the faid (hire 
" of Sutherland, and decern.'* Tlifs judgment 
in law refers back to 1757; at which time it 
muft be taken^ at lead againft the General, that 
he was in poffeffiOA. But it will be found that 

twenty 
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twenty years afterwards he was not in pof- 
feflion.(tf); which is Jurely fvich an alteration of 
cireumftances as, upon the moft rigid conftmc 
rion of the aft of Geo. II. to give the free- 
holders and, a fortiori^ the Committee an oppor- 
tunity of fcrutinizing his title, and of deciding 
whether or not.it was fuch as to enable him to 
ftand on the roll. That during this interval he 
was not in pofTeilion is apparent from thefe 
fcids : That after Lord Sutherland's death, the 
curators of his infant- daughter difpofed by leafe 
with warranty, of the very property in queftion, 
to Jofeph Gordon for nineteen years, which will 
aot expire till the year 1798. This was done 
without confuhing General Grant ; and the te. 
nant is at prefent in pofi'effibn, and till lately, p:(id 
the rents to Lady Sutherland. In 1 789 General 
Grant's agent, who is alfo agent for the Suther* 
land family^ is found propoiing, by letter, that 
the rem fliall in future be paid to General Grant ? 
But where is the leafe from the General to the 
tenant Gordon ^ or where is the power of attor- 
ney from the General to Lady Sutherland, to 
grant Gordon a leafe for nineteen years )- Can 
the mere fubfequent payment of rent, if it could 
he proved, anfwer the prefumption arifing from 

(tf) It wag admitted in the caufe below, that General 
Grant was not in pofTellion during this time, though it was 
iaid he bad a right to poifefs* 

thefe 
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thefc fafts ? Under the leafe from Lady Suther- 
land, General Grant could not diftrain for the 
rent in his own name ; and her diredtions to the 
General to receive the rent, could only make 
him her bailiff or receiver. This conduft of 
the agent in 1789 (hews. That in his apprchen- 
iion General Grant had not then pofT^flion, and 
accordingly in 1788, Lady Sutherland grants by 
leafe to Hugh Houfton, for nineteen years, all 
the kelp-ware on a diftrift of the fea-(hore, which 
includes the coaft of General Grant's eftate. 
Here the poflcffion of Lady Sutherland again 
appears, and there is therefore in 1 789 the fame 
contrivance to make the tenant attorn to General 
Grant, who is from this time to pay the miryfter's 
ftipend as heritor, though till then Lady Suther- 
land had aded as fuch. The joint agent of the 
General and Lady Sutherland, is found about 
this time taking an opinion on the validity of 
the vote in his capacity of agent to the Suther- 
land family, and writing to a friend, that he had 
communicated the refult of the opinion of the 
Lord Advocate to Lady Sutherland and Lord 
Gower. The intereft was theirs, and not Ge- 
neral Grant's. The opinion, as it ought to be, 
was expreffed with caution; and in anfwer to the 
queftion how the votes might be rectified, de- 
clared, that they could only be made good by 
granting proper wadfets, and putting the wad- 
fetters 
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fetters in full pofleffion of their lands. Another 
mode however was adopted, which was^ that 
thofe wadfetters who were on the roll and chofe 
to pay up the confideration ot the wadfets, at 
twenty j^ars purchafe of the rents, (hould be 
put in pofleffion of the wadfet-lands ; but as 
this was a moft defeftive cure of General Grant's 
original title, fo neither could it be cured by 
an eik (^), or prorogation of the right of re- 
demption till 1 798, which Lady Sutherland had 
granted; for that being merely a confirmation of 
the original t de, muft fland or fall with it. It 
was on thefe grounds that the freeholders were 
moved to ftrike General Grant's name from the 
roll ; but they refufing, an appeal was carried 
to the Court of Seffion. The Court were of 
opinion, that the judgment of 1765, ordering 
him to be put on the roll, could only be im* 
peached by an aftion of redudtioh, which was 
accordingly brought, and is ftill depending. In 
the mean time the Committee will take cogni- 
zance of the queftion ; for (hould they think 
themfelves bound to admit the vote, this ab- 
furdity will follow : that they may declare a 

(a) ** It is a deed grantecf by the reverfcr, acknowledge 
ing the receipt of a farther fum borrowed from the wad- 
fetter, and declaring that the wadiet fliall not be redeem* 
able till the payment of the lad debt, as well as the firft.'* 
£1^. Inft. p. 294. 

vote 
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vote to be good now, and in a few days ieam 
that the Court of Seffion have ordered the voter 
to be ftruck from the roll of freeholders. If 
therefore the Committee fliould be of opinion^ 
that in point of law General Grant's original 
title was defcAive, and that it was dcfedivcly 
cured, it would follow, that having no right to 
ftand on the roll at the time of the eledtion, he 
was ineligible, and that therefore the eledion 
muft be declared void. For he did not appre- 
hend diat becaufe the Court of Seffion, owing 
to there being no oppofition, had ordered Ge- 
neral Grant to be enrolled in 1765; that that 
coUufive judgment could bind other eledtors who 
were not parties to it, or that the Committee 
would think themfelves bound by the limitation 
of four months, when there were no exprefs 
words in the a<fk of the i6th of Geo. 11. taking 
away their jurifdidion after that lapfe of time. 

Evidence. 

The minutes of the eleftion-meeting being 
given in, the counfel for the petitioner, Mr* 
Gordon, wifticd to read the decree, ordering 
Colonel James Grant and Lieutenant Charles 
Gordon to be added to the roll of freeholders in 
1765; which was oppofed, on the gfOund that 
no evidence ought to be received tending to . 
impeach his tide, after he had been four months 

on 
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on the roll. But to this it was anfwered, That 
this evidence In itfelf went to eftablifti the Ge- 
neral's title, and as fuch, ought not to be ob- 
jefted to by his counfel, they having relied much 
in the Court of Seffion upon his being enrolled 
in confequence of a decifion of that Court. 
The Committee accordingly determined to rr- 
ceive this decree as evidence. 

Mr.Luders then produced " the proof in the 
complaint, Robert Home Gordon, Efq. againft 
Lieut. General J imes Grant;" when, after a fliort 
argument in which Sir John Macpherfon's cafe 
was quoted for the petitioner, and the late cafe 
of Elliot and Pringle {a) for the fitting member, 
the counfel and agents being direfted to with- 
draw, the Committee deliberated and refolved^ 

** That the evidence offered to be produced for 
the petitioner^ Mr. Home Gordon^ is not admijfible:^* 
which being communicated to the parties at 
the rifing of the Committee, Mr. Douglas next 
<iay made the following propofition : — " The 
counfel for the petitioner, Mr. Gordon, offer to 
produce evidence to fliew that the fitting mem- 
ber was not in poffeflion of the eftate pn which 
he was inroUed at the time of the laft election ; 
which they contend was an alteration of circum- 
ftances fince his enrollment, of fuch a nature, that 

(«) See tbefe Cafes b the Appendix, No« i aod j«. 

he 
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he ought to have been ftruck off the roll j and 
was therefore ineligible/' 

The Committee having deliberated on this 
propofition, rcfolved unanimoujly (as the minutes 
bear) : 

" 7hat it is the opimon of this Committee^ that 
no evidence Jhall he admitted to impeach the right 
of voting oj any perfon at the Sutherland eleSion^ 
admitted on the freeholders roll by decree of the 
Court of Sejfion of Scotland^ who has remained oti 
fuch roll for trany years^ and zvhere no alteration 
of his circumflances has been allowed by the free^ 
holders, at a fubfequent Michaelmas^meeting^ of 
meeting for eleSliony as a fufficient caufe for firiking 
him off the roll (j). This refolution being 

commu« 

(a) This refottttion of the Cominittee may perhaps ap« 
pear to feme, to pay tod great a deference to the decifions 
of the Court of Freeholders ; for ihould a majority of thefc 
reje^ all evidence of an alteration of circumftaDces, evcA 
where it could be clearly proved., fuch a cafe feems to com« 
within the words of the determination. But I apprehend 
that, upon an attentive conlideration of General Grant'a 
cafe, it will appear fully to judify this refolution in his ft- 
vour. It had been urged againft him ki the Court of 
Seffion, that the judgment ordering him to be eoroUetf 
uas coHutive ; but the Court was of opinion, that the 
judgment could only be qneftioned by an adion to reduce 
it; and accordingly an a^ion of reduction was inditutedby 
General Grant's opponents. To this view of the argumenCf 
the words of the refolution^ *' Wb^ bos remained on the roH 

fir 
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communicated to the counfel, Mr. Douglas faid 
that it compelled his client to withdraw his pre- 

tenfions 

for many years^* apply ; for that judgment not having bceti 
-quedioned for fo many year s^ it was fair to argue that the 
Committee ought not to quellion it now (merely becaufe 
ao adion of redudion had been lately indituted) upon the 
fame principle ihat Committees will not try a claim to the 
freedom of a corporation, where the perfon claiming had 
fufficient time to have had his right determined by the 
Courts of Law, or admit evidence to impeach the rateability 
of a perfon who has adtually been rated fo long, that an ap- 
peal might have been entered and decided before the meet« 
jng of the Committee. As to the other point. That there was 
zu alteration of the circumdances of General Grant's ori*^ 
gin^l title, which required the Committee to decide on his 
prefent right to dand on the foil, it is neceiTary to con- 
iid«r the proceedings in the Court below. In the Court of 
Seffion it was chiefly infided on againd General Grant, that 
he never was in actual poifcnion of his lands, not even at 
the time of the eledtbn. Memorial of the i\th of February^ 
fj^i^ for the complainers.^^Oti the other hand, for the Re- 
fpoodent it was dated, ^^ That, in order to fave unneceffary 
** trouble and expence to both parties, he was willing to 
** admit, and which indeed he never controverted,' that for 
«* feven years preceding V/hitfunday 1789, though he had 
*' the right to poiTcfs, he did not poifefs the wadfet-lands 
*• by aftually levying the rents thereof, which were received 
^^ by the noble purfuer, and applie<) in extinction of the 
*« intcredof the wadfet fum. By this admiflion, the fub- 
** jcdt of proof (it was faid) becomes limited to this fingle 
*^ point, whether the refpondent has or has not been in 
•* poiTefiion of his wadiet-lands fincc Whitfunday 1789, 
*^ and particularly at the time of exercidng his right of 

" TrccholcJ, 
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tenfions to the feat, and that therefore be fhould 
give the Committee no fartlicr trouble, Mr. 

Dundas, 

** freehold, at the m^ctmg for elcAion of a member of 
** parliament for the coimtyof SiithedaRd, on the 14th of 
** July lad ? and has or has not continued in pofleffion e^er 
♦* fincc ? The fefpondent docs aver that he has in every 
♦* view been in the a<5lual poflTcffion for crop 1789 and 
** 17909 ^'^^ ^^^t ^ ^^^ levied the rent of thoie years, antl 
** applied them to his own rfc." This admiffion however, 
was confidered as not being ftifiiciently full, and was not 
accepted ; and the complatners went at large into the 
evidence they had to adduce. 

On the 5th of July 1791, the Court pronounced the fol- 
lowing interlocutor : "The Lords having advifed this pc- 
** tition with the anfwcrs thereto, they find that the peti- 
•* tiotfers arc not barred from ftating the objedtion that 
•* General Grant's qualification is nominal and fidtitions, 
^* and allow them to give in a condcfcendence of fuch fadi's 
** and circnmftances as they are willingto prove in iupport 
•* of that allegation, to be put into the boxes to-morrow." 
This condcfcendence was accordmgly given in, and proofs 
were had on both fides. From this decifion, it would feenl 
that the Court was of opinion. That General Grant's being 
out of poiTelfion after the judgement in 1765, was fuch an 
alteration of the circumftances of his title, as it flood at the 
time of hifi inrollment, that it might be invedigated by the 
freeholders and the Court of Seificm ; except we fbppoib 
that the decifion was governed by the fame principles thut 
were feid to have induced the Court to decide other caf« 
contrary to that of ElUfft and Pringle, But by thtJ ultimate 
decifion in General Grant*s favour, which was given before 
the cafe of Elliot and Pringle was argued at the bar of the 
Houfe of Lords, the Court muft have been of opiBion tb^ft 

General 
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tJundds^ on the part of Mh MacLeod, alfo faid, 
*rhat he had ho evidence to offer to thd Com- 
mittee, his intention being to bring the merits 
of Macleod's petition forward, only in the event 
that General GVanc wis declared ineligible. 
Upoh this, 

Mn Partridge 

fiud, That as both his friends had acknowledged 
that they had no admiflible evidence to produce, 
he muft recall to the memory of the Com- 
mittee the provifion of thfe ad of the 28th of 
Geo. I Hi which enabled them by a fpecial re- 
port to award cofts to his client, who had been, 
put to great cxpence and inconvenience^ by 

General 6rant was a£tually in polTeflibn at the time of the 
%le6tion, and that in point of law it was immaterial to the 
goodnefs of his title*, whether he was or was not in pofleilioa 
duridg all the intermediate time, provided he were in pof- 
feffioik, or rather had a right to (land on the roll at the tinie 
of his enrollment, and at the time he gave his vote. , The 
Committee perhaps, drawing this plain inference from the 
idecifion of fo competent a court as the Court of Seflion, 
might not bcwilling to enter on the difcuflion of a difficult 
)x>fnt of Scotch law, merely becaufe the decifion was ap« 
pealed fit>nn (a)^ when fo many years had elapfed, during 
which the parties might have had fhc difpute terminated 
by an appeal to the dernier refort. 

(0) The judgment of the Court df SeflioQ was appeakd from ; but 
th« nuner never came the length of a. cafr. 

N * having 
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having a charge brought againft him which 
was totally unfupported by legal evidence. As 
to Mr. MacLeod's petition, he apprehended 
there could be little doubt that it came within the 
intention of the aft ; but he (hduld contend that 
the aft extended alfo to Mr. Gordon who had 
brought forward a (pecific charge againft General 
Grant, in which he had failed, and who on that 
account would have had the cofts of the trial ta 
pay if he had fued in the courts of law. It could 
not even be faid in his defence that he had a 
probable caufe to hope for fuccefs, confidering 
the number of years during which General 
Grant had remained on the roll, unqueftioned 
by the freeholders, at the Michaelmas head- 
courts. Mr. Gordon's petition was on that ac- 
count frivolous ; and it was vexatious, becaufe 
its obje<ft being indireft, namely, not to feat 
the petitioner but to remove the fitting member, 
it ought to have been fupported by the cleareft 
evidence. The Committee who fat on the 
Bodmin cafe laft feflion were of this opinion. 
The petition in that cafe was founded on his 
opinion, which, he was forry to fay, in that in- 
fiance was not correft. The miftake being 
difcovered, it was argued before the Committee, 
that the opinion of a Gentleman at the bar was a 
fufficient juftification for petitioning*the Houfe; 
but the Committee thought that the petitioner 

ought 



SUTHERLAND. , 179 

ought to r6ii on the merits of his cafe, and 
that if he had erred in a point of law, he 
alone ought to fuffer : they accordingly voted 
the petition to be frivolous and vexatious (a). 
Another Committee in the late cafe of Colchefter 
came to a fimilar determination, the petitioner 
having miftaken the law as to the ineligibility 
of Sir John Jackfon, on account of a fuppofed 
penfion. How far that determination was fatif- 
faftory to the public he could not fay j but a 
ftrrdl analogy was obfervable between it and the 
dodrines of the courts of law, where a party 
imagining himfelf to be right in point of law, 
but proved to be miftaken, always pays the cofts 
of the trial. He concluded with obferving 
that Mr. Douglas's fpeech was now excluded 
from the confideration of the Committee, and 
that the mode of attack brought forward againft 
General Grant, had been decided to be totally 
inadequate to obtain the end propofed. 
On the other fide, 

Mr. LuDERs 

faiJ, That as this was an application to the dif- 
eretionary power of the Committee, their report 
Hiuft be founded upon all the circumftance3 of 
the cafe taken together ; they would therefore 

(tf) Sec the Appendix, No. 3, 

N 2 iittend 



l8o CASE IL 

attend to the current opinion of the kw of Scot* 
land at the time the petition was prefented^ 
The Court of Seffion theft held a different: 
doftrine from that of the cafe of Elliot and 
Pringle ; and in General Grant's cafe, allowed 
an objedion to be brought againft his title long 
after the expiration of the four months. It waa 
tihercfore competent to any lawyer in Scotland, 
to have given an opinion in favour of the prayer 
of his client^s petition. The cafe of Elliot and 
Cringle was finally decided within ten days laft 
pad: had it boen decided in his &ivour he would 
have fucceeded with the Committee. Thi* 
added to the confideration that General Grant's 
caufe was at preilent open before the Court of 
Seffion, and might be decided againft him, would 
convince the Committee that there was a jiift 
ground for petitioning tlie Houfe of Commons. 
He denied that General Grant was on the r<Al 
for a longer fpace of time than fince 1789 ; for 
he himfelf had admitted, that he was out of 
poffeffion for many years before: Mr. Par- 
tridge had therefore failed in that moft mate- 
rial .point, the length of time during which his 
client had been entitled to vote. Neither had 
it been ftaced that any witneffes were brought 
from Scotland, which might have increafed the* 
cxpencc of the trial j thefe were unneceffary, as 
all the evidence relating to the qualification 

was 
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iras in writing. On the frivolity of the peti- 
tion he obferved, that this differed from the 
Bodmin cafe, where the cotmfel was undar 
the ncceffity of ftattng from the firft, thafr he 
had no evidence to offer ; and as to its being 
vexatious, it would not have deferved that epi- 
thet, had the cafe of Elliot and Pringle been 
otherwife decided. It was not for him to 
iky, whether the determination in the cafe 
of Colchefter had given complete fatisfadion^ 
but the Plymouth Committee which iat in this 
Seffion, did not come to a fimilar refolution, 
though the petitioner there gave up the conteft, 
after having maintained it during. three days. 
He left the matter therefore with the Committee, 
and (hould only obferve, that Mt. Gordon's 
petition was prefented at a time when every 
lawyer in Scotland would have advifed it, and 
when the evidence now offered to the Com* 
mittee had been received by the Court of 
Seffion. This precluded all idea that the peti- 
tioner was actuated by the malicious motive ol 
i|>erely wilbing to diftrefs the fitting member. 
Mft Ludcrs having fini(hed» 

Mr. DvNPAS, 

On beh^alf of Mr. MacLeod, faid. That his 

diem had WMted till Mr. Gordon adually pre* 

. (ented his petition, as be coukt not think his 

N 3 intention 
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intention of petitioning ferious, he having only 
three votes to oppofe to (o great a majority on 
the other fide (a). When however he did come 
forwat-d, he was obliged to aflume the appear- 
ance of an antagonift to the fittinjg member, or 

(a) The Sefliqn oF 1790 commenced on the 25th day 
of November. On the i5ih of December, notice being 
taken in the Houfe that in the lill of the names of the 
members returned to fv^rve in the prefcnt parliament, which 

.was delivered to the clerk of the Honfe by the depiity-c'erlt 
of the crown in chancer}^ Lieut. General James^ of BaHen- 
dalloch, was certified to be retuincd-as the cohimifTioner to 
ferve in parliament for the fliire of Sutherland ; a motion 
was made and the queftion being propoled, that the deputy- 
clerk of the crown do attend the Houfe immediately, with 
the return for the faid (hire of Sutherland, the Houfe was 
moved, that the entry in the Journal of «he Houfe of the 
aSth day of November 1761, in relation to the return of 

-Richard, Earl of Tilney, in the kingdom of Ireland, for the 
borough of Malmeftury, in the county of Wilts, might be 
read; and the fame being read, and the deputy-clerk of the 
crown being ordered to attend with the return for the faid 
iliire of Sutherland ; and it appearing to the Houfe* by the 
information of one of the members of the Houfe, who was 
prefent at the lad elc£lion of a commiflioner for the faid 
fliire, that Lieut, General Jamn Grant was the perfon 
cleded, and intended to be returned; it was ordered^ That 
the faid return be amended, by inferting the word ^^Grant*^ 
after the word " JartNs ;" and that leave be given to peti- 
tion the Houfe, complaining of the (aid elC(Sion or re^urn^ 
within fourteen days next. Mr. Gordon*s petition was pre- 
fented on the 17th of December, and Mr. MacLeod*s on 
the ^}d. See tbt FoUi rftbe/e dateu 

his 
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his petition would not have been received by 
the Houfe. Had he not petitioned, the elec^ 
tion might ' have been declared' void, and 
Mr. MacLeod would not have obtained • the 
feat, which he conceived he would have been 
entitled to, had General Grant been declared 
ineligible. The Committee would therefore 
fee that his client was in fad dragged for- 
ward by Mr. Gordon ; who ought to bear the 
blame of both petitions, if any was imputable 
to them. 

Mr. Partridge, in reply, 

faid, That whatever were the motives which 
influenced the petitioners, this was clear. That 
General Grant had been obliged to defend him- 
felf with confiderable expence againft both 
of them. With regard to Mr. MacLeod's fears, 
he apprehended that they were groundlefs, as 
the Committee would not have declared Mr. 
Gordon duly elefted till they had difallowed 
the five votes of Mr. MacLeod, who (hould 
have prefented a petition, difclofing the circqm^ 
fiances of the cafe, and praying to b^ admitted 
a party to defend the feat. Neither could the 
doubt that was faid to be entenained of tl.^ 
law of .Scotland, afford the petitioners much 
excufe for their condud 5 for though there were 
jd few late decifions the other way, he believed 

N 4 k 
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it was the general opinion of Scotch hviyenn 
that the four months were ^ Rifficient defence 
agatnfl any fubTeqtient attack, except on ti^o 
ground of an alteration of circumflances. Of 
this he muft deny that there was any evidence 
before the Committee j for though it had 
been admitted by counfel that the printed pro- 
ceedings in the Court of Sfffion fhould b^ given 
in, if the Committee Ihould think the evidence 
admiffible, it had never been allowed that 
/the evidence ought to be received, but on the 
contraiy, he had a refolution in his favour reject- 
ing it entirely. The petitioners muft alfo have 
been aware that General Grant had frequently 
rcprefeated the county ; he had 'alto taken the 
oath of .poffeffion, which in its terms was moft 
comprehenfive, and peculiarly calculated to 
catch and detect every fpecies of nomvnality, 
As to the cafe of Plymouth^ perhaps Mr. Luders 
did not know what he did; namely, that upon 
the poll there was only a majority of two for 
the fitting member, and that the uncertainty 
of the conteft made the parties agree, that if 
the petitioner would withdraw his oppoficion^ 
the fitting member (hould jnpt move to have 
the petition reported frivolous or vexatious, 
^s the circumftajices of that cafe differed "from 
the prefent, the^precedcnt was not applicable pn 
this occafion. 

On 



Cr Tuefday the 13th day of March, thp 
Chairman, informed tjae Hovife that the Com-f 
piictee had determined, 

That Lieutenant-General James Grant is duly 
clefted a CommilTiGner to ferye in this prefent 
parliament for the county of Sutherland; 

That the f/etirion of Robert Bruce ^Eneaa 
MacLeod, of Cad boll, Efq, did appear to the 
iaid Seled Compiixtcc tp be frivolous and vej^v 
tio\p; 

That the petition of Robert Hpme Gordon, 
of Embo, Efq. did not appear to the faid Selefl; 
Committee to be frivolous or yexatious : and, 

That the oppofiiion of the faid Lieut. General 
James Grant to* the faid feveral petitions, did 
^ot appear tp the faid Seleft Committee to hq 
frivolous or vexatipus. 

An4 the faid detcfnaisi^tioiis were OFdered Ifi 
|)e entered in the Journabof ttie Houfe {a). 

{a) See the votes of this date. 
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(No. I.) 

IN THE HOUSE. OF LORDS. 

Sir William Forbes of Craigievar, Bart. George 
Skene of Skene, Efq. Lieutenant-General 
Robert Horn Elphinfton of Logie, and 
others, freeholders of the county of Aber- 
deen, Appellants. 

Sir John Macpherfon, Bart. late Governor-Ge- 
^ neral of Bengal, Refpondent^ 

THE APPELLANTS CASE. 

TH E introdu^ion of nominal or confidential voten 
into the different counties throughout Scotland, for 
the purpofe of increafing the political influence of peers, 
and other owners of great eftates, has long been complained 
of, not only by the real and fubftantiaj freeholders, but by 
all who wi(h to fee the purity of that branch of the confli- 
tution which relates to the eledion of members of parlia- 
ment preferved entire ; but oi this evil it is believed no 
county can afford a more remarkable inftance than the 
county of Aberdeen, where, by parcelling out the fuperio- 
rity of lands contained in one charter, a noble Duke has at- 
tempted to add to the roll of freeholders one wadfet^er and 
twenty-four life-renters, in confequence of an equal number 
of difpofitions and affignations (all dated on one day, the 
26th of September 1786) and of as manyinftruments of 
feiiSo, all dated in like manner the 27th, and regiflered the 

29tll 
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a9th of the fame month. The whole of thefe pretended 
titles were made by the order and at the cxpcncc of the 
noble Duke, and the budncfs conducted by his ordinary 
agent, without any communication with the grantees, other , 
than fome of them being perhaps afked previoufly, if they 
would accept of a qualification upon his Grace's e(late. The 
deeds, when engrolTed at Edinburgh, were blank in the 
names of the grantees, and reatained fo till executed at 
Gordon Cadle. 

For all thefe confidential voters, claims were lodged ia 
due time, in order to their being enrolled at Michaelmas 
1787 : but thcfe claims were afterwards withdrawn by the 
direction of the noble Duke and his agents, without any 
communication with the claimants ; and new claims were 
again brought forward at Michatlma» 17H8, without any 
authority from the claimants ; all of wiiich, except twop 
were iigned for them by a learned gentleman, one of the 
noble Duke*s counfd. 

One of thcfe qualifications was made in favour of the re- 
fpondent, when prefiding in the Supreme Council of Beu* 
gal ; and for him, as a chimant, the following titles were 
produced ; 

1. Charter of re fignatiqn in favour of Alexander Duke 
of Gordon, his heirs and adignees, of the lands, lordihtpt 
and other therein mentioned ; comprehending inter alia^ 
the lands and baroxw of Touch, Cluny, and Midoia^, of 
which the following lands are paits and portions, viz. 
all and whole the lands of Findlettree, with the pertinents 
therein fpecified ; as alfo the town and lands of Tillymair, 
Tilliegownie, and Hayb<jggs, with the mill, mill-lands, and 
aftri£ted multures of Tillymair, and whole pertinents of 
iaid lands^ all lying within theparifli of Touch, and ilieri^- 
dom of Aberdeen ; which charter bears date the 7th of Au- 
gufti786. 

2. DifpofitioQ by the fa id' Alexander Duke of Gordon, 
of the lands and others before mentioned, in favour of the 

refpondent 
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refpondent in life-rent^ contakiinj^ an affigmtion to theMd 
cfiarteri and precept of fcifin therein conrained» fo hr as 
rerpe6ts the lands and others above mentioned ; which (fif- 
{K>(ition is dated the 26th of September 1786. 

3. Inftrument of ieifin following upon the 6id charter 
and difpofition, dated the STth* and recorded in the parti- 
cula* egifter of feifins kept at Aberdeen, upon the 29th of 
the faid month of September 1786. 

To this claim the appellant, George Sken<*, fbted the 
following objeftion : •* That the qtialification thereiir de- 
^* fcribedf upon which the faid Sir John Macpherfon claims 
** to be inrolkd as a freeholder of the county, is nominal 
** and fi^titions, confidential, and created for the fole 
^ purpofe of enabling him to vote ; and that, in defraud of 
•« the ftatnte of the f<fventh of Geo. 1. and of the other 
<* kws re<^lating the qualifications of freeholders entitled 
♦* to rote in the elc6tion of a member to fcrve in parlm<« 
•* ment for this county/* 

To the objed^ion it was anfwered by the Duke of 6or-k 
don*s agent, who attended the meeting as on behalf of the 
refpondent, and the reft of the twenty fire claimants, 
•♦That the objedion is without foundation, and arifes. 
<* merely from prefumption : that the claimant is a real 
•* and tnie purchafer of the fuperiority^ for a price actually 
•* paid ; and that therefore it would be doing an injiiftice 
^ to deprive hhn of the benefit of that purchafe, as no oh* 
•• je^ion has or can be ftated to his titles to be inrolled.'* 
And the majority of the freeholders being fatisfied with thit 
anfwer, the refpondent was admitted to the roll. 

Of this judgment the appellants complained to the Court 
of Seffion, under the authority of the (l^tutes in that befaaif 
inade and provided, flating the fa^s herein abovemen- 
tioned ; and in the courfc of the proccedhigs they firftcott- 
3^nded, that ex facie of the tranfa^tion, it evidemty appCtfn 
ed, that it ncrcr was the objeft of thefe titles to convey to 
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the refpondent any real or fiibdantial eftate, or even to af« 
ford him an independent freehold qualification ; but that, 
CD the contrary, they were fraudulently dcvifed for the folc 
purpofe of increafing the influence of the Duke of Gordon 
in the cicAion of a reprelentatiTe of the county in parlia- 
nient ; and in the next place, they, in farther corrobora* 
lion of their objedllon, averred the following particulars 
and infixed that the refpondent fhould confefs or deny the 
truth thereof. 

•* imoy That the conveyance of the lands contained in 
** the refpondent's titles, was made without his previous 
•* eonfent or knowledge ; at leaft, that the refpondent w;(s 
" folicited by the noble Duke, front) whom he derives .hit 
•• right, to accept of a freehold quanfication, 2/^, That 
•* the expence of making out the title-deeds was paid by. 
^* his Grace, 3/1V, That thcfe title-deeds were not deli- 
** vered to the refpondent before his inroHment, or at any 
•* time in his poffeffion previous thereto. ^0^ That whca 
•' he was informed of the conveyance, or was prevailed 
*• upon to accept it, he did not mean or think himfelfcal* 
« led upon to defray the expence of defending his title in 
•• this court, or elicwhere. 5/^, That be did, when he ac- 
<* cepted faid convepnce, and ftill does, confider himfelf as 
'< in honour bound to vote for the candidate who may be 
•* patronized by the noble Duke, and to renounce his frcc- 
*• hold quali^cation at his Grace's pleafure." 

The refpondent put in his aufwer, not denying the fa6b 
Hated in the con»plaint. He fet fonh, That the eflate he 
had acquired from the noble Duke yielded i6s. 8d. » 
year, and that he had purchafed it at a fair and adequate 
price, vi^hich he declined to name, avowing that it was for 
the exprefs and fpecial purpofe of enabling him to vote for 
a member of parliament— that was his object. Had it not 
given him that right, he probably would never have acquired 
kj ai^d mtri that right taken away, he would care very 

little. 
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little what became of the ftipcriority. But the rcfpondcnt 
endeavoured ncvei theleis to maintain, That a li*'e-rcnt of 
fiperbrity aflbrded a good freehold qualification ; that his 
titles were not nominal or fitftitious, beca jfe he was poflef- 
fed of every thing they contained, and that the court had 
no authority to examine him upon, or to oblige him to con- 
fefs or deny, the truth of the circumftances flated m the 
complaint, either in whole or in part* 

Ot this date, the court, by the narrowcft majority, pro* 
nouflced the following interlocutor : The lords having ad- 
** vifed this petition and complaint, with the anfwers there- 
•* to, replies, and duplies ; they find it incompetent taput 
•* the queftions to the Fefpondent propofed by the com- 
•' plainers : repel alfo the objec^tioh of nominal and fi6li- 
•* tious to the refpondent's qualification ; and therefore cif- 
*^ mifs the complaint, aflbilzic (/. e. acquit) the refpon- 
•' dent, and decern.** 

The a f^pel la nts conceiving themfelves to be aggrieved by 
this interlocutor, have appealed from the fame to your Lord- 
lliips, and humbly hope that it will be reverfed, varied, or 
amended, for the following^ or other reasons : 

1. When a great proprietor, whether peer or commoner^ 
parcels out the fuperiority of his eftate amongft a number 
of confidential friend*^, for the avowed purpofc of introduc- 
ing them into the rolLof freeholders, every one muft fee 
that he can have no objed in view but to increafe his own 
influence, or, in other words, his power of voting ; it being 
the fame thing whether he exercifes that power by himfelff 
or by others appointed by him. A fyfiem fo obvioufly in- 
con fifient with the conflitutioo (which allows no vote to 
peers, and only one to commoners, however large their 
cOates) can have no foundation in law. 

By the original conftitution of Scotland, all the immedi- 
ate vaflals of the crown were obliged without diftinftion to 
g.ve attendance in pailiament ; but id procefsfof time they 
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became fo mimerous, and the ef^ates of fome of them were 
fo fmall, as to render it neceflary co ];elax from the rigour 
of the ancient law. Statutes accordingly palTed in the reigns 
of James 2. and James 4. of Scotland* difpenling with the 
attendance of thofc whofo eftates were under a certain ex- 
tent ; and at tail, in 1 587, a material alteration took place, 
by the introdudtion of reprefentatives from each county ; 
for the ele6lion of whom, a ftatute paiTed in that year or- 
dained, ^* That all the freeholders of the king, under the 
** degree of prelates and lords of parliament, be warred 
*' by proclamation to be prefent at the chufing of t^ie faid 
*• commi^ioners ; and none to have vote in their eleiEtions 
•* but fuch as have forty ihillings land in free tennandry 
^* holdcQ of the king, and have their adual dwelling and 
♦f reiidence within the fame fliire." 

Some quedions having arifen with regard to the right of 
voting : to prevent thefe for the time to come, it was enad- 
cd by the aft 1661, cap. 35. ** That belidcs all heritort 
** who hold a forty (hilling land of the King's majefty iti 
1 ** capite ; that alfo all heritors, life-renters, and wadfetters, 
** holding of the King, and others who held their lands 
" formerly of the biQiops and abbots, and now hold of the 
** King, and whole yearly rent doth amount to ten chal* 
" dcrs of virtual, or loool. (all feu-duties being deduced) 
*' (lull be, and are capable to vote in the eledtion of com- 
" midioners of parliament, and to be elerted commiiBon- 
•* era to parliament, excepting always from this aft all 
" noblemen and their vafTals." The lOOoU here men- 
tioned is Scots money ; that is, 83I. 6s. 8d. (lerl. and (hows 
that a tolerable edate was then required to entitle a perfon 
t9 fo impi^rtant a privilege. 

To diilover whether an cftatc on which a vote was claim- 
ed, yielded ten chalders of viftual, or lOool. Scots of free 
rent, might often be attended with difficulty. Many qt!cf- 
tions might ftill have arifen, and much time been confumed 
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lA patiUiment by try]ti|{ the merits of cohtroterted elce^ 
tions. The legfflature therefore paCed a new a<St in i68c^ 
Which, after reciting the great delay in difpatch of public 
tttkin to parltanrient and conYentk>n of eftatesj occaiionedbj, 
the controverted eledtions of coromiffionen from (hires, laid 
down a variety of rules for regulating thefe ele^ioos in 
time to come. 

By this ftatuce it was enabled, <« That done (hall havd 
** .vote in the elfidlton of commHfioners for iliirei or (lewar* 
** tries, which have been in ufe to have been reprefenteci 
** in parliament and conventions, but thofe who at that 
** time (hall be publicly infeft in property or fuperiority^ 
** and in poifeifion of a forty (hilt idg land of did extent, 
•• holden of the king or prince, diflin6^ from the feu«duties 
^ in feu-lands ; or where the faid old extent appears not, 
** (hall be infeft in lands liable In public burden for kis 
** maje%*s fupplies for 400!. ot valued rent, whether kirk- 
** kuids now holden of the king, or other lands holding feu« 
** waird or blanch of his majefty as king or prince of Scot^ 
** land : and that apprifers or adjudgers (hall have no votes 
'* in the faid ele^ions during the legal reverlion ; and that 
•* after the expiring thereof, the apprifer or adjudger firft 
*' infeft, (hall only have vote, and no other appriier or ad- 
** }n6gtr oott\mg in pari pajk till their (liares be divided^ 
*' that the extent of the valuation thereof may appear ; and 
" that during the legaU the heritor having right to the re' 
*^ verfion, (hall have vote; add likewife proper wadfetter# 
** having lands of the holding, extent, or valuation forefaid ; 
** and that apparent heirs being in poiTeiiion by virtue of 
** their predece(rors infefment of the holding* extent and 
♦* valuation forefaid, and likewiie life^^renters and hu(band^ 
'* for the freeholds of their wives, or having a right to the 
*" life-pent by the courtcfy, if the faids life-renters claim 
•* tffeir vote, otherwife the fiar (hall have vote j but that 
^* both fiar and life-fcoter (hall not have vote, unlefs the]^ 
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^ have diftia£t land» of thje holding, extent, or valuation 
** forefaid ; but that no peribn infeft for reliefer payment 
** of fums ihall have vote, but the granters of the iaids 
** rights, their heirs or fucceffors." 

Thi» flatute appears to have been anxioufly framed to 
exclude every fpecles of unfubftantial qualifications, luch 
as adjudications during the legal, improper wadefets* infeft- 
ments in fecurity, and titles of any kind without poifeilion ; 
or in other words, naked titles, from which no adtual bene- 
fit accrued. In fhort, the idea of the legiflature then was, 
to confer the privilege of voting upon thofe who at the 
time had the mod fubllantial interefl in the lands : for this 
reaibn the life-renter was preferred to the fiar ; the proper 
wadfetter and the adjudger, after the expiration of the legal, 
to the rcverfer ; and it was upon the fame principle that 
the owner of the land was preferred to the improper wad- 
fetter, the adjudger during the legal, and the creditor who 
was infeft for fecurity of the debt due to him. 

It is true indeed that the right of voting, as formerly, was' 
dill confined to thofe who held their lands immediately of 
the crown ; and as* life-renters were prefewed to fiars, it has 
been maintained that a life-renter of a bare fuperiority, 
yielding him no earthly profit, is entitled to vote both un- 
der the letter and under the fpirit of this datute. It how- 
ever had no fuch qualifications in view. It was common in 
thofe days, and is fo dill, to create life-rents and f^es in fa- 
mHy-fettlc ments : for in dance, a father fettling his edatc 
upon occafion of his elded fon's marriage, diveds himfelf of 
the fee by conveying it to his fon, and the heirs of the mar- 
riage, with the burden of his own life-rent ; or, in other 
words, referving to himfelf the enjoyment of the rents du- 
ring his life. It is plain, that in fuch a tranfadtion the fa- 
ther continues to have a very beneficial intered m the 
edate ; and it ia mod jud that the preferable right of vot- 
ing diould hkewiie continue wi:h him. Such indunces of 
O real 
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real and fUbflahtUl life-eftates, went plainly what the aA 
1681 had in y'leyXj and not that fort of tmagmary life-renC 
of naked fupcrlorif y, with a blench or dufory duty, and alt 
the cafualties taxed or difcharged, which the invcntioa of 
modem times has raiftd up for the mere purpofe of miiki- 
plying fi6)ttit)U6 votes in defraud of the law, and whkh^eaii' 
ferve no other end or ebjed whatever. Indeed tiw w^rd 
pofleflion^ when didinguiihed from title, can mean ttothifig 
elfe than the afhial receipt of profits out of the eftate. 

On this footing matters reded till the union of the two 
kingdoms ; and as by the twenty-fecond artkle of that 
treaty, it was provided, ** That the fiztten peers, and 
•* forty-five members of the Houfe of Commons, tnlt be 
^ named and chofen in fuch manner as by a fubfequent ad 
** in this prefent leiSon of parliament in Scotland (hall b^ 
^* fettled; which a£t is hereby declared to be as vsdid as tf it 
** were a pari of and ingroiTed in this treaty ;** fo by an 
a£l pafled in the fame feffion 1707, cap. 8. it wa« enaded> 
•• That notae (hould be capable to elcft or be clewed to re- 
" prefent a fliire or borough in the pariiaAient of Great 
** Britain for thispartof the united kingdom, except ftich 
*' as are now capable, by the laws of this kingdom, to cleft 
*• or to be defied as coramiflioners for Ihircs or boroughs 
** to the parliamait of Scotland." 

No perfoB had then conceived the idea of arrogating to 
himfcif more votes than one, by giving fraudulent quali« 
ficatioHs to confidential friends, who were to vote accord- 
ing to his dire£lions ; but as foon as parliamentary intereft 
came to be looked to as an objeft of great confequence, the 
ingenuity of lawyers was fet to work to contrive methods 
by which the law might be evaded, and occafional advan- 
tage obtained by making imfair votes. There accordingly 
appears in the Journals of the Houfe of Commons, the fol- 
lowing entry of the 13th February 1710: ** The queflion 
** being put, that Homer Maxwell, James Grierfon, Robert 
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«• Grierfon, Lancelot Gricifon, — — — — Grace of 
•* Glen, and James Brown, who were infcft of eftate, rc- 
*^ deemble upon paying a rofe- noble, had a right to vote 
*> in the ele^ion of a coromiflioner for the (hire of Dum- 
•♦ fries : it paiTed in the negative.*' Here was a fpecics of 
right which feemingly conferred a fubftantial eftate during 
die not-redemption ; yet being defeafible at pleafure for an 
elufory fum, and therefore not of the nature of a proper 
wadfet, it was condemned, and foand illegal. 

The Icgiflaturc foon after interpofed, by a declaratory 
a^, reciting in the preamble, " That of late fcvtral con- 
*• veyances of cflates had been nrade in truft, or redecm- 
•* able, for illufory fums, noways adequate to the true va- 
^ luc of the lands, on piirpofe to create and multiply votes 
•* in ete6tions of members to {ar^t in parliament for that 
•' part of Britain called Scotland, contrary to the true in- 
*.♦ tent and meaning of the laws in that behalf," and enadt- 
ing, inter a/ta^ *' That it fhould be lawful to or for any 
** of the eleftors pr^ent, fufpefting any perfon to have his 
•* edate in ti*uft, for the behoof of another, to require the 
** following oath to be taken :*^ *' I A.B. do, in the pre- 
^ fence of God, declare and fwear, that the lands and eflate 
M of , for which I claim to give my vote in this 

^ eleftion, are not conveyed to me in truft, or for 
** the behoof of any other perfon whatfoever j and I do 
" fwear, before God, that neither I, aor any perfon 
*' to my knowledge, in my name, or by -my allowance, 
** hath given, or intends co give, any promife, obligation, 
^ back-bond, or other fecuf'ty for the difponing or the 
" conveying the faid lands and eftate, any manner of way 
*• whatfoever ; and this is the truth, as I fhall anfwer to 
" God." 

In procefs of time, new devices were fallen upon to create 
falfe votes, contrary to the fpirit of the law ; and, in order 
to check fuch praftices, the legiflature paiHd an adl dlre<^- 
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ing a new oath, in more broad and comprebenfive ttrm^i ^^ 
he taken by every freeholder^ at the defire of any other free- 
bolder, at a Michael mas^mecting, or meeting for eledHon. 
It IB as follows : '* I y^. B. do> in the prefence of God« 
*' declare and fwear, that the lands and eflate of 
** , for which 1 claim a right to vote in the^ 

** eledion of a member to ferve in parliament for thii^ 
'* County (or Stewartry) is actually in n?y pofleffion, and do 
•* re »lly and truly belong to me^ and is my own proper 
** eflate, and is not conveved to me in truH, or for or in 
*' behalf of any other perfon whatfoever ; and that neither 
*' I nor any other perfon, to my knowledge, in my name^ 
** or on my account, or by my allowance, hath given, or 
*' intends to give any promife, obligation, bond, back-bondy^ 
*' or other fecurity whatfoever^ other than appears on the 
*' tenor and contents of the title upon which I now clain> 
*Va right to vote, directly or indirc6tly, for the difponin^ 
** and reconveying the faid lands and edatc, in any manner 
" of way whatfoever, or for making- the rents or profits 
•' thereof forthcpniing, to the ufc or benefit of the per{o» 
*« from whom I have acq,uired the faid eftate, or any otber 
*' perfon whatfoever ; and that my title to the faid lands and 
** eftate is not nominal or fnftitious, created or referved, 
•* in order to enable me to vote for a member to ferve 
^^ in parliament, but that the fame is a true and real eftate 
** in me, for my own ufe and bei^fit, and for the ufe of no 
** other perfon whatfoever : and that is the truth, as I ihall 
«• anfvver to God.*"* 

. No perfon who compares the two oaths, and reflects that 
the one was ahoiiiLed to make w..y for the other, can pof- 
fibly entertain a doubt that a more complete difcovery waa 
intended by the latter than by the fornrer ; the firft being 
merely to guard againft latent trulls, whereas the objc£t of 
the fecond was likewife to ftrike againft another fpecies of 
falfe voles, defcribed in the latter part o^ the oath, where 
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fiotVing was truly meant to be given away but the mere 
fliadow of a right, for the purpofe of voting, and where of 
courfe no fpecial deed of truft or defeatance was ncceflary. 
The fignification of the word nominal muft be obvious to 
every perfon ; the name or appearance of a right, and the 
fubdanct of it, (landing in direct oppolirion to one another: 
the meaning of the word^<?///>«j is equally plain; and no 
two words in the Englifh language could have beenchofen 
more applicable to the pradice of fplitting fuperiorities, 
not with any real purpofe of felling them to fair pure haferi, 
or giving any thing which a purchafer would accept, but 
for the plain purpofe of creating confidential votes, in 
order to fupport the political influence of the grantors • 
The claimant is obliged, if required, to fwear not only that 
he docs not hold the eftate anywife in truft, but farther, 
^' That his title is not nominal and fivflitious, created in him 
** in order to enable him to vote for a member to ferve in 
'* parliament i but that it is a true and real eftate in hiro, 
^' for his own ufe and benefit, and for the ufe of no other 
•* perfon whatfoever.'* The refpondcnt's argument that 
thefe words are fuperiluous, and tend to difcover or guard 
^gainft nothing that was not done by the preceding part of 
the oath rcfpefting trulls, conveys a refleiSlion on the legi- 
flature, indecent and not to be fuffered. The intention 
evidently was to check, as far as the folemnity of an oath 
and the pains of perjury could, every illegal device whereby 
another perfon was fubftitured in the place of the real owner, 
who by fuch means attempted to acquire an unconllitutional 
influence, to vote by proxy, and thereby in truth to take 
to himfelf at pleaf tc as many votes as his eftate afforded 
qualiflcations. The oath is not itfelf the lau', as has been 
often argued, but it is declaratory of what was the law 

I before ; for the legiflature could never make a perfon's cn- 

[ rollment or vote depend on his fwearing to circumftances 

I not legally eflential. 

That the refpoodent's is one of thofe unfair or fraudulent 
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qualifications, the appellants apprehend to be fufficiently 
eftablifhed by the real evidence of the cafe. The carving 
ho fewer than twenty-five votes out of the lands contained 
in one chajter, the difpofitions from the noble Duke to all 
thefe intended voters, and the inftruments of feifin upon 
tho'.e different difpofitions being aU of the fame date, and 
regiftrateon the fame day; the difpofitions and feifins being 
blank in the names of the grantees when they were written 
but by the Duke's agent at Edinburgh, and remaining fo 
lintil they were carried to Gordon Caille, and e?:ecuted ; 
the withdrawing of the claims in 1787, by the dired^ion of 
tlie Duke and his agents, without any communication With 
the claimants thcmfclves ; the refpondcT)t*8 avowal that 
the conveyance to him was given and taken with a view to 
iht vote only) and the total incredibility that his Grace 
would have granted, or that the refpondent would have 
accepted of fuch a ftiadow of an eftate for any other purpofc 
than that of conftituting a confidential qualification, in con-- 
/equence of which the refpondcnt muft confider hiiiifelf 
bound in honour to vote according to the dircdions hefhall 
receive from his author, or to renounce his life-rent when- 
ever he fliall be defircd fo to do, muft afford complete con. 
vidlion that the refpondent's qualification is in defraud of 
the law, and cannot with juftice or propriety be fuftained. 

It is of no confequence for the refpondent to fay that his 
efiate is not nominal or fiditious, becaufe he has in him 
every thing which his title-deeds appear to convey. Every 
qual:fication muft havecU the external forms and requifites 
of a good vote, fuch as charter, feifin, and a certain extent 
of valuation ; but fuch a title may neverthelefs be entirely 
nominal, and created on purpofe to give indirectly to the 
perfon from whom the title flows, a vote which he could 
not dirc6tly enjoy ; and it is by this tell the appellants wifli 
the prefent cafe to be judged. 

II. JEven fuppofing the real evidence of the cafe not to 

be 
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befttffieient to prove that the refpondent^s quafificstion U 
in defraud of the la^y the Court of Seffion did wrong in 
flitttting out the light, by finding it ioconnpetent to put to 
the refpondent the queflions propofed by the appcHantt, 
and above ftated. The averments made by the appellants 
arc certainly relevant, and if admitted or proved, muftl>c 
decifive in their favour ; and as in every other cafe parties 
are intitled by the law of Scotland and the form of proceed* 
kag m the Court of Seffion, to call upon each other to con- 
fcfs or deny their refpedive allegations before going into 
the expence of a proof, the appellants are at a lois to G0ft« 
ceivc upon what ground the court could find it iocoin- 
petent in this particular cafe. 

O^jeSion.'^lx was faid for the refpondent. That the oath 
of troft and poOeffion, introduced by the ftatute of the 
fcventh of George II. if the ody criterion by which it is to 
be determined what votes are to be confidered as nominal 
or fi^itious, 

wfjv/^^.— It is however a midake to fuppofe that the 
oath of truft is the only teft for judging whether the eftate 
tipon which a vote is claimed is real, or nominal and fi^- 
tious. The legiflature never could mean to leave it to the 
claimant to make a bad right a good one, by perjuring Mm- 
felf, or by taking an oath he did not underftand : at is one 
mode of diicovery ; bnt it is by no means the only one to 
be reforted to. Although a perfon objected to as a mere 
truike of the eflate fhould take the oath iu the Court of 
Freeholders^ it would flili be competent, at ieaft within 
four months of his enrollment, to a complainer, to demand 
the ufual procels of the law for proving that he had granted 
a back-bond or obligation to denude of his ^(late, or to re- 
convey it ; and why the fame procefs (hould not be allowed 
for the purpo&of proving fa&s and circumllances, which, 
if admitted or proved, will neceifarily infer that the pre* 
tended qualification is nominal or fi^itious, and in defraud 
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of the law/jthe appellants are unable to difcovcr, It might 
with equal juflice be maintained that ti perfon*$ taking the 
bribery 'oath ban all other invelligation of the fad to im- 
peach his vote ; which has never hitherto been underdood. 
yVlrhough the Court of SeiTion has no jurifdi«5iion in the firft 
indance, in queftions of enrollment, but ads only as a court 
of review, the common and ordinary modes of difcoyering 
fa£t8 mufl be allowed in thefe que^lions, as well as in 
others. They accordingly are in the conftant practice of 
receiving evidence in fupport of objedions to an enroll- 
ment, though it was not before the Court of Freeholders, 
who have no power to compel j.iodudHon of writings, qr 
to examine witnelTes ; and it mud be equally competent to 
the appellants to call upon the rcfpondent to admit or deny 
the allegati ms made by them, as it would be to c%ll upon 
him in an adion of debt, to fay whether or not the inftru- 
ment produced iri evidence of the debt was or was not pf 
his hand-writing. 

By the common law of Scotland, when averments in 
point of fad are made by a party in a fuit, it is in general 
competent to prove them in one of three ways ; either by 
writing, or by parole evidence, or by the oath of the other 
party upon a reference. This laft is a fort of judicijil 
tranfadion, which confequently puts an end to the litiga- 
tion ; and although it is believed that fuch oath upon in- 
ference is not ufual in the pradice of the common law- 
courts, in England, yet in Scotland the competency of it 
never wks doubted ; and there are very few exceptions to 
the rule by which a party is obliged to fwear to fads upon 
reference, and not to flielterhimfelf under a general allega- 
tion, but to anfwer fpecial interrogatories when called upv>n 
to do fo* 

T. ERSKINE. 
ALEX. WIGHT. 
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THE RESPONDENTS CASE. 



IN the moDth of 0£lober 17S8, the refpondent claimed to 
be enrolled as a freeholder ia the county of Aberdeen. 

The titles upon winch he made this claim were, 

I • Charter of relignation in favour of Alexander Duke of 
Gordon, his heirs and alTignees, of the lands, lordfhips^ and 
others therein mentioned ; comprehending, inter alia^ the 
lands and barony of Touch, Cluny, and Midmar, of whick 
the following lands are parts and peninents, viz. all and 
whole the lands of Findlettree, with the pertinents thereia 
fpecified ; as alfo the town and lands of TeHymair, Tel- 
lygowoie, and Haybogs, with the mill, mill-lands, and ai^ 
trided multures of Tellymair, and whole pertinents of iaid 
lands, all lying within the parifh of Touch, and flitriffdofn 
of Aberdeen, which charter bears date the 7th of Augud 
1786. 

2. Difpofition by the faid Alexander Duke of Gordon 
of the lands, and others before mentioned, in favour of the 
refpondent in life-rent, contalnmgan aflignation to the faid 
charter and precept of feifm therein contained, fo far as rc- 
fpe^s the lands, and others* above mentioned ; which dil^ 
pofition is dated the 26th of September 1 780. 

3* Indrument of ieifin fiTllowing upon the laid charter 
and c^fpoiition, dated the 27th, and recorded in the parti- 
cular regiiVer of feifmes kept at Aberdeen, u()on the 29th 
of the faid month of September 1786. 

To this claim the appellant Mr. Skene dated the follow- 
ing objection : ^* That the qualification therein defcribed, 
^* upon which the faid Sir John Macpherfon claims to be 
'* enrolled as a freeholder of this county, is nominal and 
f^ ^6Utiou8, confidential, and created for the fole purpofe 

of 
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** of enabling him to vote ; and that, in defraud of the fia* 
** tute of the 7th of Geo. 2. and of the other laws refped* 
** ing the qualifications of freeholders entitled to vote 
*' in the eledlion of a mca;ber to ferve in parliameat for 
** tbU county .^^ 

To this ohjefHon the refpondent's agent made the follow* 
ing anfwer : ** That the objc^hon is without fotrndatioD, 
^* andarifes merely from prefumption ; that the claimant 
^ is a real and true purchafer of the fnperiohty for a prict 
^* a6h]aily paid ; and therefore it would be domg an in* 
^* juftice to deprive htm of the benefit of that purcbafe, at 
** no objedion has beeoy or can be flated to his titles tob« 
*« enrolled,** 

Upon this objedkioQ and anfwer, Mr. Skene and the geiw 
ilemen who adhered. to him were heard by oouaiel ; ati4 
after a very deliberate coofideration of the. matter by a re- 
fpe6iable meeting of forty frediolders, the objection was 
TCpdicd by a majority of twenty-eight to eigjit^ four of the 
members not inclining to vote. 

Agalaft this enrolment the appellants complati^ed to the 
Court of Seifion ; and dated, imoj That, from various ciro 
camftances, it evidently appeared that the qualtficattoo 
-upon which the refpondent was enrolled was nominal and 
iidtitiotis ; and, i/f^y They inHfted that the refpondent 
lliould anfwer certain interrogatories : from his ani'wera to 
vrh\dtk they contended, tliat the nomin^ and fictitious na« 
ture of his qualification, if not already fufficienily ottvious, 
would clearly a|^ar. 

The refpondent, on the other hand, maintained, i»#. 
That he was not bound to anfwer any queftions propofed 
by the nppellitrils in order to ihew that his qualification was 
nominal and fidtitious« 2^0, That there was nothing in 
the fads which ||iey had fpecified, even if they were to be 
admitted by him, which could infer that his qiialificatioo 
was nominal and fi;^itious. It would therefore be nuga* 

tory 
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tory to anfiver their queftions ; they had nothing to d© 
with the caufe ; and it was a matter of no confequeftce 
whatever, whether the fa6ls which they recant to cftaWifli 
by that mode of invcftigation were true or falfe. 

•The Court of Seffion pronounced the following interlo- 
cutor: ** The lords having advifed this petition and com- 
** phint with the anfwers thei-eto, replies and duplies, they 
** find if incon^petent to put the quellions to the refpondent 
*« propofed by the complainers ; repel alfo the objedtion of 
** nominal and fiditious to the rtfpondent's qnatification, 
** and therefore difmifs the complaint ; aifoilzie the re- 
•* fpondent, and decern.*' 

The appellants have appealed from this interlocutor to 
your If rdOiips ; but the refpondent hopes that it will be 
liffirmed for the following dnd other reasons : 

I. By the ancient law of Scotland, every vaflal of the 
crown attended in parliament, and it was not till 1587, that 
the mode of eleding reprefcniatives came to be intro- 
duced. 

By the ftatutc 1681, cap. ji. it vas cna6^ed, •♦That 
•* none fhall have vote in the cle^ion of commiflioners for 
♦' fhires or ftewartries^ which h ve been in ufeto be reprc- 
•* fcnted in parliament and conventions, but thofe who at 
♦* that time Ihall be publicly infeft in property or fupc» 
** riority, and in poffeffion of a forty fliilling land of old 
*• extent, holdeji of the king or prince, diftinft from the 
•* feu -duties in feu-lands ; or where the faid old extent 
♦* appears not, (hall be infeit in lands liable in public bur-<^ 
" den for his Majcfty's fuppl'ies for four hundred pounds 
•' of valued rent, whether kirk-lands, now hoi den of the 
** King, or other lands holding feu, ward, or blench of his 
•* Majeihr as king or prince of Scotland ; and the appriien 
** or adjudgers (hall have ho vote in the faids eleftions du- 
** ring the legal reverfion ; and that after the expiring 
H thereof, the apprifcr or adjudgcr firft iufcft lliall only have 

vote 
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** vote, and no other apprifer or adjudgcr coml^ in pari 
*^ faju, till their (Iiares be divided^ that the extent or va« 
*' luation thereof may appear ; and that during the legal, 
•* the heritor having right to the reverfion, fiiall have vote i 
*• and likewife proper wadfcttersy having lands of the hold- 
^* ing, extent, or valuation forefaid ; which right to vote 
*' proceeding upon expired com prifing, adjudication, or 
** proper wadfet, fliall not be quedionable upoo pretenoo. 
** of any order of redemption, payment, and fatisfa^ion, 
•* unlefs a u*e(!reet of declarator, or voluntar redemption^ 
** renunciation, or refignation, be produced ; and that ap- 
♦* parand heirs being in poffeffion by virtue of their prede- 
*' ceflbr's infeftments, of the holding, extent, and valua* 
*^ tion forefaid, and likewife jife-rentcrs and huibands, for 
«* the freeholds of their wives, or having right to a life-rent 
** by the courtcfy, if the faid life-renters claim their vote, 
^* otherwife the fiar fliall have vote ; but that both iiar and 
** life-renter (liall not have vote, unlefs they have dirtin^t 
*' lands of the holding, extent, or valuation forefaid ; but 
♦* that no perfon infcft for relief or payment of fums, ftiall 
** have vote, but the granters of the faids rightSi tl^eic 
" heirs 6v fucccflbrs.'* 

No fubfequent flatute either has taken, or was meant to 
take, the privilege of voting for a n\cmber of parliament 
from thofe wadfetters and life* renters, upon whom that 
right was thus conferred by the a6l 1681. 

Since that time, indeed, two ads of material confequen^c 
to the prefent caufe have been palTed relative to the quali- 
fication of freeholders. Thefe are the afts of the lath of 
Queen Anne, and the 7th of Geo. a. The fole objeft of 
thefe ftatutes was to prevent all perfons whatever from vot- 
ing, who had not really in them that eftate« which from 
their title-deeds they appeared to polfefs. It was not the 
intention of thefe ftatiites to prevent wadfetters and litVs- 
renters from voting, but to prevent perfons who are neither 

the 
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th^ 6nc nor the other, and who have no title in any other 
otankfber to that privilege. 

As the whole fy ftem of law relative to the ele^ion of 
members of parliament is entirely (latutory, and depends 
principally upon the ftatutes which have already been men- 
tioned, f ) it is apprehended that judges, in determining any 
qiaefHon ariling out of that fyftem, are to be diredtcd foiely 
by the enaftments of the ftatwtes ; they are merely inter- 
preters of the a^s of parliament ; and have no right to do 
more than obeynhe injunt^ions, and give cffcft to the par- 
ticular regulations contained in thofe a6l8, from which alone 
their power of determining as to the qualification of free- 
holders is derived. 

Now the ftatutes of Qncen Anne and Geo. i. while they 
were intended to prevent perfons from voting who had not 
really in them thofe eflates upon which they claimed that 
right, and to detect latent and implied trufts, of which no- 
thing appeared from the title-deeds ; fo the Ilatutes point- 
ed out and fpccified the way and manner in which this in- 
▼cftigation was to be made, and ordained every perfon who 
eiaimcd the right of voting to take, when require-J, certain 
, oaths which the legiflature introduced as the only means 
of detecting whether or not a perfon, who from his title- 
4ieeds appeared to be an unexceptionable voter, was truly 
foy and whether his ellatc was a true and' real eftate in him| 
or only nominal and fiditious. 

The oath of the ftattite of Qneen Anne is in thefc 
terms: ** I j4»B, do,, in the prefcnceof God, declare and 

** fwear. That the lands and clbte of — , for 

** which I claim to give my vote in this eleclion, are not 
*< conveyed to m^ in trull, or for the behoof ot any other 
** perfon whatfoever : And 1 do Ivvcar before Go n, that 
*• neither I, nor any perfon to my knowledge, in my nnme, 
•* or by my allowance, hath k^^**"* ^^ intends to wive any 
♦* promiie, obli^ati^n, bond, back-boud, or fccurity, for 

*' re- 
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^ re^ifponing or re^conveying the faiU landi tnd eitatev 
** any manner of way whatfoever« And this is the trutll 
•* as I &al| anfwer to God." 

This oath not being thought fufEciently coroprthenfive 
to guard againft the evil the legiHature had in view to pre* 
lEent, the following oath was ful»ftitutcd in its place by the 
ad of the 7th of George II. cap. i6 : "IJ,B. do, in the 
** pr^feilce of God, declare and iwear, That the lands and 
*f eftate of > ■ ■ , for which I claim a right to vote 

V iQ the election of a member to ierve in parliament for 
'f this county or ftewartry, is a6lually in my poiTeffion, and 
*'- do really aiid truly belong to me, and is my own proper 
•• ef^ate, and is not conveyed to me in truft, or for or in 
^ behalf of any other peribn whatfoever ; and that neither 
^/ I, nor any peribn to my knowledge, in my nanne, or OQ 
*^ my account, or by my knowledge, in my name, or on 
•f my account, or by my allowance, hath given, or intends 

V to give, any promife, obligation, bond, back-bond, or 
** other fecurity whatfoever, other than appears from the 
^ tenor and contents of the title upon which I now claim 
^ a right to vote, diredly or ind: redly, for re-difpoiing and 
** re-conveying the faid lands and eilate, in any manner of 
*^ way whatfoever, or for noaking the rents or profits there* 
** of forthcoming, to the ufe or benefit of the perfon from 
'^ whom I have acquired the faid eflate, or any other per« 
** fon whatfoever ; and that my titlj to the faid lands and 
*• eftate is not nominal or fictitious, created or refeived in 
** me, in order to enable me to vote for a member to fcrvc 
*^ in parliament, but that the fame is a true and real eflat^ 
^^ in me, for my own ufe and benefit, and for the ufe of no 
*^ ^her perfon whatfoever : and that is the truth, as I fliaH 
•* anfwer to God." 

Though thefe oaths are exprefTed in different terms, and 
though ^e latter is much more comprehenlive than the 
former, yet nothing farther was intended by either of them. 

thaa 
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than to put a check to the prad^ice of giving eftatec in truff^ 
or redeemable for elufory fums, on purpofe to create and 
multiply votes. The preamble of the ad of Queen Anne 
bearst that the oath introduced by that flatute was intended 
for thi« purpofe ; and the oath introduced by the a£l of 
George IL though more comprehenfive, is the fame in fub- 
ftance, and was intended to anfwer the fame end. 

The legiflaturc having^ therefore clearly ensiStcdf That 
where a freeholder's title-deeds are fair and upexception^ 
able, and where he takes the oath introduced by the acd of 
George 11. well known by the name of the Trufi-Oath> he 
M entitled to vote for a member of parliament; upon what 
ground can any court of juilice pretend to tre€t themfelvea 
isco an inquifitorial, a legiflative court, and introduce a very 
different examination and mode of inveHigation from that 
introduced by law ? The ad of parliament has faid, that « 
freeholder taking the oath above-mentioned at the requeft 
6f any other freeholder, iliall be enrolled as abfohite pro- 
prietor of the efiate in right of which he claims to be en« 
rolled : Upon what ground ihall any court of jufUce fajf 
that ootwitbilsnding a perfon's having taken that oath he 
ibali undergo another and a very different examination aa 
to the very matter which it is the objcd of the truft-oath to 
cfear up and aicertatn ? Tlie ad of parliament fay^ that 
where a peribn is enrolled, and fhall refufe to take the truik- 
oatby his vote fliall be held nominal and fidifious, and he 
fiudl be eraied £rom the roll ; upon what ground then can 
aay freeholder's name be erafed from the roll, upon the 
Idea that his vote is nominal and fiditious, without his hav« 
ing refufed to take that oath, upon his taking which the 
legiilature has declared that his qualification is no longer 
fubjed to the ohjedion of nominal and iiditious ? 

And this propoiition, that the trul^-oath is the only cri" 
terion to difcover what votes are nominal and fiditious, 
does not reft upon the idea that a peifon who has once been 
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examined cannot be examined again. The refpondent hii 
no occaiion to refort to fiich a principle. The principle 
upon which he rcfts his do^rine is very different, is very 
fimple, and is this : That the legillature requires freeholders 
to take the trufl-oath, in order to fhew that their qualifi-* 
cations are not nominal and fi(Stitioiis ; and it declares thaC 
the qualifications of fuch freeholders as take that oath are 
no longer liable to that objedion* 

In (hort, to Comprife the refpondent's doftrine in a fingl^ 
fentence, he maintains that, by the a6t 1681, wadfetters 
and life-renters haVe the right of voting, and this right they 
fiill enjoy, under this condition only, that, before cxcrcifing 
their right, they fbalf, if required, take the oath of truft 
and poffcffion. The objedors admit in their argument^ 
That a proper wadfetter, or a life-renter of fuperiority, may 
have a real and good title of voting. The adt 1681 renders 
this admiilion necelTary. But if the a£t itfelf draws no line 
of diftint^tion, how can any court of law make an addition to 
the a^, by drawing fuch a line, and by reflridUng the 
general enacfVment of the flatute f 

And indeed the inconvenience, and really the impra^i* 
cabilify of the Court of Sellion entering into a feparate in- 
quifition with regard to every freeholder's right of voting 
from the one end of Scotland to the other, and examining 
every freeholder upon fpecial interrogatories, are fufficiently 
obvious, and would neceflarily prevent any general prin- 
ciple being eftablifticd, upon which the quahficaiion ofirec- 
holdcrs could be alcertained. It would be.impoffible for 
any co\irt of law to find time tn difcufs fuch a mafs of liti- 
gation as v.ould thus be occafioned ; the exj^cnce to the 
country would become abf )lutely intolerable ; the fpecific 
left introduced by the Icgillnture would be taken away and 
dcftroyed; and judges would he invefltd with the power of 
arbitrary de.ifion in political queftions, quertions of all 
others in which fuch a power ought to be withheld from 
judges cf every denomination. 

It 
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It is believed that it was upon thefe and upon fimilar 
principles, that the Houfe gf Lord# pronounced various 
judgments after the general eledlion in 1 768, all of them 
prcKeeding upon the doctrine, th.it to detedt a latent and 
implied truft, the only mode of inveftigation which was 
competent was by putting the truft-oath : more particularly 
in a petition and complaint againft David Wallace, who had 
been enrolled upon a life-rent difpolition from the Earl of 
Panmure, upon certain lands in the county of Forfar, and 
had taken the oath of truft and pofTcftion, it was argued 
that his qualification was nominal and fictitious, a?, it was 
faid, would appear if he were obliged to niake oath to the 
following particulars : ifl, That it had been agreed hetweeo 
Lord Panmure and him, that he ihould accept of the life-rent 
for the fole purpofe of creating a vote, and fnpportingLord 
Panmure*s intereft. 2d, That he had granted a back-bond 
to denude upon demand, but which was retired upon his 
concurring in a feu-charter of the lands to a truftee. 
3d, That though the difpolition bears value, none was 
paid, 4th, That he receives no revenue or profit in confe* 
. quei^ce of the life-rent, 5th, That the titles were made out 
at Lord Panmure's expence, whilQ the refpondent took no 
concern in the preftnt qucftion, nor ever got the papers de- 
livered to him.' 6th, That he dill confidcrs himfelf as 
under an obligation in confcience, nnd as an honcft man, to 
denude in favour of Lord Panmure when required. 

In the anfwerfc to the complaint it was argued, that the 
mode of trial pointed out by the flatute could not be altered 
by inferior authority, nor the Court liften to the demand, 
nnlefs they were to afliime the ppwers of the legiflaturc. 

Nevcrthclefs, Mr. Wallace, was appointed to fwearupon 
the interrogatories, held as confefled for retuling, and or^ 
dcred to be expunged from the roll ; but upon an appeal 
to the Houfe of Lords, it was ordered, ** That the inter- 
^ locutors complained of be revericd j and that the appeU 
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** lant be replaced upon the roll of freeholders of the county 
*« of Forfar." » 

About the fame period, John Johnflon, Efq. and two other 
gentlemen^ who had been expunged from the roll of free- 
holders in Cromarty, under circumftaticts every ^vay fimilar 
to thofe of Mr. Wallace, except that they had not taken the 
oath of truft and pofleffion, alfo entered appeals, pleading, 
** That the ftatute of the 7th of George the Second having 
*' prefcribed an oath to be put to a freeholder refpe^ing 
" the reality of his eftate and intereft in the freehold, before 
" he could be allowed to vote, the demand made by the 
<* refpondent of examining him upon oath was incompetent 
« and inadmiflible. The ftatute juftly thought it fufficient 
«« to give an opportunity to all parties intereftcd,of putting 
« the appellant to this ted when he ftiould come to exer- 
« cife his right of voting, and wifely prefcribed a fpecific 
" teft, in order to take away from judges the power of 
*' arbitrary decifion in cafes of eledion.*' 

Accordingly, a judgment of reverfal was pronounced in 
fimilar terms to that in the cafe of Mr. Wallace, as it alio 
was in an infinity of other cafes, from the counties of Forfar 
and Cromarty. ' 

It is a faa which cannot be denied, that all of thefe judg- 
ments proceeded upon the principle, that the truft-oath was 
the only teft to afcertain whether or not a qualification is 
nominal arid fictitious ; and accordingly, both in the argu- 
ment at the bar in the Court of Sefllon in this cafe, and what 
is flill fironger, in the opinions of the judges delivered on 
the bench, it was admitted, that the judgments of the 
Houfe of Lords, in thefe cafes, proceeded upon that prin- 
ciple. 

It deferves farther to be remarked, not only that the 
fate of feveral contefted eledtions in Scatland'm 1768, was 
decided in confequence of thefe judgments proceeding upon 
that principle ; but that fince that time it has been held in 

this 
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An country, till very lately,, as cftablifhed and indifputablc 
law, that if a freeholder took the oath of truft and polTeffion, 
fais qualification was no longer liable to the obje£tion of 
nominal and fi£titioiis. 

If, therefore, any regard is to be paid to a train of judg- 
ments pronounced by the Houfe of" Lords in the moft fo- 
lemn manner, and in which many gentlemen have confided 
fo far as to acquire property, upon the fairh that unifor- 
mity would be preferved in the law of the land with regard 
to fo material a point as the right of voting for members 
of parliament, rtO attention can be paid to the dodtrine, that 
betides the teft of the truft-oath, freeholders muft anfwcr 
all the interrogatories which the ingenuity, the whim, or 
the picque of any other freeholder may prompt him to pro- 
pofe. 

The application of thi*- dodlrine to the prefent cafe is 
fufficiently obvious. The refpondent's title-deeds are per- 
fectly unexceptionable ; and if the appellants allege that he 
holds his eftate under any latent or implied truft, they will 
have an opportunity, before he can give his vote for a 
member of parliament, to call upon him to take the truft- 
oath ; but they are not entitled to put any interrogatories 
whatever, in order to difcovercircumftances which they al- 
lege will prove the qualification to be nominal and fictitious. 

II. Suppoiing, however, that the re fpondent were mif- 
taken in point of law, and that he were bound to anfwer 
interrogatories put to him, for the purpofe of difcovering 
whether or not his qualification is nominal and fiditious, 
ilill it is evident, that he could be bound to arifwer only " 
pertinent queftions ; his anfwers to which might lead to 
feme conclufion relative to the objedion ftatcd againft his 
qualification. Now, in trnth, the facts which arc alleged 
by the appellants, in order to fhow that the refpondent*9 
qualification is nominal and fi£litious, are immaterial ; nor, 
were he to anfwcr their ipterrogatortes in the manner moft 
P % agreeable 
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agreeable to tkeir own incUnationy' would it follow that he 
bad been improperly enrolled. 

They have fet forth, that the Duke of Gordon has par- 
celled out the fuperiority of lands contained in one charter . 
to twenty-four life-renters of bare fuperioriiies : That the 
difpofitions to thefe life-renters, and the indruments of 
feifin, are all of the fame date, and regiftered on the lame 
day ; and the appellants fpecify, in their proceedings before 
the Court of Scflion, various other circuraftances of a fimilar 
kind, tending, as they allege, to point (\ut the nominal and 
fiditious nature of the refpondcnt's qualification. 

All of thefe circumftances feem totally immaterial. Whe- 
ther the lands, of which the noble Duke has parcelled out 
the fuperiority, are contained in one charter or in twenty, 
is a matter of no more confequence than the fa6t that the 
difpofitions from his Grace to the different voters, and the 
inllruments of feifin, are all of the fame date, and regillered 
on the fame. day. All circumftances of this kind are nuga- 
tory, and undeferving of notice. 

At the fame time, the refpondent docs not admit the 
allegations to be true in point of fad ; he has no opportu- 
nity of knowledge with regard to fome of them ; and with 
regard to all of them he fays, that being of no confequence 
to the caufe, he is not bound either to confefs or deny 
them. 

As to the fpecial interrogatories propofed by the appel- 
lants, it will be fufficient to ihew of what little confequence 
afty anfwers to thefe queftions can be, to flate, that the 
noble Duke, from whom the refpondent acquired the quali- 
fication upon which he is enrolled, holds his eUate in fee 
£mple, unfettered by an entail ; and the fupei*iority which 
his Gr^ce conveyed to the refpondent, is the fuperiority of 
certain lands, the property of which was fcued out to the 
family of Byres above a century ago; and accordingly the 
fub^ltgrn rights aqd infeftments granted to theie vaiTals are 

^^cprefsly 



SUTHERLAND. 213 

^Xprefsly excepted in the warrandice of the conveyance of 
the fuperiority of the refpondent. 

The refpondent pnrchafed thit fuperiority at a fa'r and 
adequate price,* he holda it in life-rent; the valuation is 
^90!. 14s. Scots ; the feu-duty is lol. Scots ; and the ti- 
tlesy by which the conveyance to the refpondent was exe- 
cuted, have been already ftated. 

The refpondent has no ohje(flion farther to declare, 
though he is faf from thinking that it is incumbent upon 
him to fay any thing upon the fubje<^y that he acquired the 
ixfe-rent of the fuperiority in queftion for the exprefs and 
ipecial purpi)fe of enabling him to vote for a member of 
parliament. This was his object in acquiring the qualifi- 
cation ; it was his view in making the purchafe. Had not 
the fuperiority given him this right, he probably never 
would have acquired it ; and were this right now taken 
away, he would probably care very little what became of 
the fuperiority. 

In thefe circumftances it matters not what anfwer the 
refpondent could make to the interrogatories propofed by 
the appellants* What does it fignify whether he applied 
to the noble Duke to obtain the qualification, or was aiked 
by his Grace to make the purchafe ? What does it fignify 
who was at the expence of making out the title-deeds ? 
when thefe deeds were delivered to the refpondent ? and 
who is to pay for his defending his qualification here and 
in the Court of SeiEoa ? All. thefe are circumftances of no 
otoment whatever. The true qnedion is. Whether the 
refpondent has really acquired his qualification, and has it 
now really in him ? Upon this queftion, circumftances fuch 
«8 thofe here mentioned, can have no efie6t. 

Neither is it of any moment whether the refpondent ac- 
quired his qualification by purchafe, or by gift and dona- 
tion : It could afford no objedtion to a qualification that the 
ilifpoficioa by which it was conveyed bore to be granted for 
P 3 love 
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love and favour, nay, for the exprefs purpofc of enabling 
the grantee to vote for a member of parUament. There » 
furely nothing illegal, or even improper, in one perfon 
granting, and another acquiring fuch a right. 

Neither does it fignify what is the value of the reddendo 
payable out of the lands for which the refpomlcnt is en- 
rolled. It is the fuperiority alone which confers the rij^ 
of voting, and this right is equally good when the fupe- 
riority is acknowledged by the4>aymcnt of a penny Scots, 
or ot an elufory duty, fuch as a pair of fpurs, or a fnoi*- 
ball, as when it is acknowledged by the payment of a large 
fura of money, or by valuable preftations. 

It is needlefs to enlarge upon thcfc points ; th^ were 
held as fuflicicntly cftablilhed in the cafe of Elphinfton 
v^T^j Campbell, and others, determined by your Loi-dfliipt 
30th April 1787; and in the cafe of Dryfdale againft Liod- 
iay, decided by the Court of Seffion about a year ago. 

It deferves particulaAy to be obierved, that though iBf 
this laft.mentioned cafe the Court of Seffion ordered Mr. 
Lindfay to anfwer interrogatories almoft precifely the fame 
with thofe which the appellanu wiih to put to the refpoa- 
dent, and though Mr. Lindfay anfwered thofe queAions in 
ti|e manner moft agreeable to his opponent, and admitted 
the fads which were fpecified as fufiicienC to (hew that hit 
qualification was nominal and fiditious, yet the Court of 
Seflion ordered him to be added to the roll of freeholders 
in the county of Fife, and thus m effcft foimd tliat circum- 
ilances precifely fimilar to thofe fpecified in the prefent caie 
could not infer that a qualification was nominal and fi^* 
tious. 

It feems therefore not only incompetent hut nugatory W 
call upon the refpondent to anfwer the interrogatories pro* 
pofed by the appellants. They have no right to put any 
queftiona at all ; and fuppofing them to have fuch rightt 

the 
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the qweftions which they have propofed are nugatory, and 
not pertinent to the caiife. 

III. The refpondent holds it to be improper to fay any 
thing upon the great qucftiondf Who ought and who ought 
liot to have the right of voting in Scotland? Your Lordfliipa 
are to judge who have, not who ought to have that right. 
If the appellants wi(h to have any alteration of the law in 
that refpe6t, they ought to apply, not to the Court of 
Seffion or to your Lordlhips in your judicial capacity, but 
to the legiilature. 

J. SCOTT. 
19th April 1790. WILLIAM TAIT. 

Ordered and adjudged. That the interlocutors com- 
plained of be rcverfed : And it is further ordered. That 
the refpondent do confefs or deny the averments in the ap* 
pellantt pleadings. 

%* The Speech of Lord Chancellor Thurlow on thi» 
occalioDf is to be found jn 3 Lud, p. 387. 
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(No. 2.) 
IN THE HOUSE OF LORDS. 

William Elliot of Wells, Efq. one of the Free- 
holders of the County of Roxburgh, Ap- 
fellant. 

Lieutenant-Colonel Robert Pr ingle, of the 
Corps of Engineers, Refpondent. 

THE APPELLANT'S CA>E. 

AT Michaelmas 1781, the refpondent claimed to be 
enrolled a freeholder of the county of Roxburgh, as 
ilanding infeft in the lands of Bankhead, by virtue of a 
conveyance to him for life, granted by John Pringle of 
Clifton, Efq. the lands fo conveyed being a part of Mr. 
Pringle's edate, held under a fettlement of flrid entail. 

It was perfedly well known at tin: time, that this was % 
qualification merely nominal and confidential, created to 
increafe Mr. John Pringle's influence in the county. Every 
tlircumftance attending the tranfacElion fliowed it ; but the 
confideration of Mr. Prin/^'s incurrihg a forfeiture of his 
whole eftate by this alienation, if real, was alone fufficient 
to carry convidion. Yet noobjedion was made to the re- 
fpondcnt*s enrollment, it being then underftood to be vain 
to objeft to what appeared good upon the face of the title- 
deeds, and the prevalence of example left as little room to 
fuppofe that tendering the oath, introduced by the ad of 
7th Geo. 2. would mend the matter. 

The judgment pronounced by your lordfliips in the cafe 
of the freeholders of Aberdeenfhirc, and Sir John Mac- 
. pherfon, in April 1790, afccrtained the ri^ht of the free- 
holders 
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holders to i nveftigatc the reality of qualification by other 
means than putting the oath '; and accordingly, at a meet- 
ing of the freeholders of the county of Roxburgh, held on 
the 24th of July 1790, for the purpofe of eleding a com- 
roiflioner to ferve in pa^rliamenr, the appellant objected to 
the refpondent's title as' nominal and fidlitious, and moved 
that he (houldtake the oath, but pievioufly that he (Iiould 
anfwer certain interrogatories, the tendency of which was 
to prove, by the refpondent's own coBfcffion, that the qua- 
hfication was given to, and held by him, not for his own 
' life and benefit, but merely to fupport and incrcafe the in- 
tereftof_Mr. Pringle the grantor. 

The refpondcnt, by his anfwer, profefled his willing- 
nefs to take the oath, but he declined to anfwer the interro- 
gatories, becaufe he confidercd that the freeholders had no 
right to put them. The appellant then moved. That in re- 
fpe£tof the refpondent's having declined to anfwer the in- 
terrogatories, his name fliould be erafed from the roll ; and 
by the order of the majority of the freeholders, his name 
was erafed accordingly. 

The refpondcnt prefented his petition and complaint to 
the Court of SelTion againft this judgment and ad of the 
freeholders, and thereby maintained, generally. That it 
was not competent to them to tender interrogntories to a 
perfon landing on the roll, or to ftrike him off for declin- 
ing to anfwer ; becaufe the ad of the i6th Geo. 2. cap. 
II. which permits any freeholder^ conceiving a perfon to 
have been improperly inrolled, to exhibit his complaint to 
the Court of Scilion within four months, adds, *' That if 
•* no fuch complaint fliall be exhibited within that time, 
*' the freeholder inrolled fiinll (land and continue upon the 
*' roll until an alteration of his circura (lances be rjllowcd by 
** the freeholders, at a fubfcq\]cnt meeting, as a fnfficient 
♦* caule for ftrikingor leaving him out of the roll." And, 
m the prefcnt cafe, the refpondcnt faid, it was not alleged 

that 
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that his circumdances had undergone any change of altera* 
tion between the time of his inrolment in 17819 and his be« 
log ftnick oft' the roll in July 1 790. 

The appellant, by order of court, put in anfvrers to this 
connplaint, maintaining the oppofite doctrine ; and the 
the court pronounced the following interlocutor : ** The 
** lords having adviied the foregoing petition and com* 
** plaint, with the anfwers thereto, they find, that the free- 
♦* holders of the county of Roxburgh did wrong in Arik'mg. 
«* the complainer's name ovU of the roll of dehors of a' 
** member to ferve in parliament for that county, and 
" therefore grant warrant to, and authorize and or* 
" dain the Sheriff Clerk of the county to replace the com- 
^' plainer's name on the roll where it would have flood if it 
*' had not been fo flruck out, and decern and declare ac* 
•* cordingly, but find no expences due." 

The appellant having prefented his petition to the Lorda 
of Seflion, reclaiming againd the fiid interlocutor, they 
were pleafed to refufe the defire thereof. 

The appellant conceiving himfelf and the 9thcr frec- 
kolders of the county to be greatly aggrieved by the faid 
interlocutors of the Lords of Sefiion of the 8th and 23d of 
December 1 790, and that the fame are contrary to law and 
Juftice, has appealed to your lordfliips, and humbly hopes 
that the faid interlocutors will be reverfed, for the following 
cmongil other Reasons : 

The queftion in this caufe is, Whether the freeholders 
have a right to objedt to, and invedigate the qualificatioa 
of a perfon upon the roll, although no complaint has been 
lodged againfl his inrollment within four months ; and aU 
though the objection is not founded in any change of his 
fituation or circumflances occurring fubfequent to the en-* 
roUment ? That the fieeholders have fuch a right in a cafe 
like the prefent, feems indifputable. The a£t of Charles IL 
made in 168 1, being the firft which dircdcd rolls of the 
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freeholders to be made up in the different counties, autho- 
rizes the freeholders to. meet at Michaelmas, yearly, ** and 
•* to revile the roll of eleflion, and make fuch alterations 
•• therein as have occurred (ince the laft meeting.** Here 
are two diftinfl branches of duty, to revife the roll, and to 
make the alterations occaiioned by change of property (ince 
the laft meeting. Accordingly, it has never been denied, 
nor does the refpondent in this caufc pretend to deny. That 
while the law flood upon the footing of the aft of 1681, it 
was competent, at any Michaelmas meeting, or meeting for 
eleftion, to bring forward and take the judgment of the 
freeholders uppn any obje^ion whatever to the right or 
title of a perfon, however long his name might have flood 
upon the roll, and although no alteration of his circum* 
fiances had taken place. 

Ohje^ion. — But it is objefted, That a rcftraint or limi- 
tation was introduced by the ftatute of the i6th of Geo. !!• 
which reaches to every cafe chat can be figured ; fo that 
however bad the title can be lliewo to be, or even if it 
were broadly admitted to be bad, ftill the perfon muft con- 
tinue on the roll, and be allowed to cxercife the franchife 
as if it were unimpeachable, the challenge not having been 
brought within four months, unlefs the objeftion i» 
grounded on fomething which did notexift, or could not be 
ftated at the time of the enrollment ; the words of the aft 
being, " That if no complaint is exhibited to the Court of 
'* SeiSon within the time aforefsid, the freeholder enrolled 
•* (hall (land and continue upon the roll until an alteration 
** of his circumftances be allowed by the freeholders,- at 
*• a fubfequent meeting, as a fufficient caufe for ftriking 
** or leaving him out of the. roll." And by fdbfequent 
parts of the fame ftatute, as well as by the former laws, 
it is ftriftly enjoined, that xht vote of every perfon whofc 
Tiaiiie ftandi on the roll, (hall be a(ked and taken in the 
eleftion. 
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Jnfiner.'^li this be the true exj>lanation or meaning of 
the law, it niuft Ik confeiTcd that it is extremely defecStivc, 
and that it leads to grofs abfurdity ,^nd injiiftice. Whether 
a pcrfon has in him the fe.vlU title to the el>ate, may gcne» 
rally be difcovered from the deeds he is obliged to prtniucc 
when he claims to be enrolled ; but he may have fuch title 
without enjoying the beneficial intereft, or that intereft 
may be veiled in him only colourably, for the purjwfe 
of procuring himfelf enrolled, that he may exercife 
the franchife of voting for the purpofes of another : and 
the device may be fo well cloked, as neceflarily to require 
time before it can be brought to light. The legiilaturc 
couM not mean, that a perfon committing a fraud on the 
law iliould be fecured from detedlion, if he cfcaped it for a 
period of four months ; or that, avowing his fraud, he 
iiiould be allowed to rank with thofe to whom, 'as indii^ 
putably enjoying a certain qualification,' the mo(t facred of 
all trufts is committed. 

An attentive examination of the flatutes wil! accordingly 
prove, that the legiAature, when requiring that complaints 
of enrollment flu ^u Id be exhibited in four months, or other* 
wife the perfon enrolled fliould continue till an alteration 
of his circumftances had merely in view the formal title, 
of which the evidence lies in the deeds diretf^ed to be pro- 
duced when he claims, to prevent the repeated difcuflion 
of nice technical queftions, which the freeholders muft be 
very inadequate judges of. The act of the 1 2th of Queen 
Anne, c, 6, declares, ** That no perfon ftiall, upon any 
** pretence whatfocvcr, be enrolled, except he produce a 
♦* fufficient right or title to qualify him." Here right and 
title can mean nothing elfe than written documents, inftruft* 
\xig€jc facia the right to poflcfs the edate, whicha perfon may 
produce^ and his pretended qualification may notwithftand* 
ing be one of thofe created (in the words of the fame 
ilatute) OD purpofe to multiply votes in the eledtion of 

membera 



SUTHERLAND. 2^t 

members to fcrvc in parliament, " contrary to the true in- 
** teni and meaning of the laws in that behalf,'* which look 
to fometbing befides the mere face of the title- deeds. la 
the fame feofe the a6t of the i6ch of Geo. II. is to be un* 
derftood, when it fays, " If any perfon fliall be enrolled 
" whofe title (hall be thought liable to objeftion, it fliall 
** and may be lawful for any freeholder, who apprehends 
** that fuch perfon had not a right to lie enrolled, to apply 
** by complaint to the Court of Scflion, fo as fuch appli- 
** cation be made within four calendar months after fuch 
'* enrollment ; and if no fuch complaint ihall be exhibited 
** within the time aforefaid,,the freeholder enrolled fliall 
** fland and continue upon the roll until an alteration of 
** his circumdances be allowed as a fuilicient caiife for 
" flriking him out of the roll." And the alteration of ^ 
circumftances here generally mentioned, is defined in ano- 
ther claufc of the ftatute, ** An alteration of that right 
*• or title in refpeift of which the perfon was enrolled ;" right 
or title being, as in the act of Queen Anne> merely defcrip- 
tive of the formal, feudal, or written title, exhibited to the 
freeholders. 
It is evident, therefore, that the limitation or the decla* 
. ration in the ad): of the i6th of Geo. II. has no relation to 
thofe vices or def&ffcs which may taint a qualification, ap- 
pearing unexceptionable on the face of the title-deeds, 
fuch as nominal ity, or the eftate being only colourable, or 
its- being held in truft for another, or the perfon enrolled 
not being poireflTcd of it for his own ufe and benefit. Ob- 
jections of that nature may be ftated at any time when the 
objedlor comes to the knowledge of them, or finds himfelf 
in a capacity to prove them ; and, as the detection of fraud 
nauft ever be favoure<l by courts of juftice, nothing but the 
clcarcft words will be held to fliut out the inquiry. It were 
monftrous to maintain, for example, that, if a perfon it 
4nroli^d| and remains undiflurbed for four months, becaufe 

it 
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'* of any freeholder formerly enrolled, before he proceed 
** to vote in the choice of a member, or on adjufting the 
«* rolls, take and fubfcribe, upon a roll of parchment to be 
** provided and kept by the flieriffor flcvvart-clerk for that 
** purpofe, the oath following ; which the prefes, or clerk 
** to the meeting, either for the enrolment or eledion, is 
•* hereby empowered and required to adminifter ; that is 
** to fay, I, A. B, do, in the prefence of God, declare and 
** fwear, that the lands and eflates of 
** for which I claim a fight to vote in the ele(flion of a 
** member to fcrve in parliament for this county or flew>« 
" artry, is aftiially in my poiTeffion, and do really and 
*' truly belong to me, and is my own proper eftate, and is 
" not conveyed to me in trufl, or for or in behalf of any 
•* other pei-fon whatfoever : and that neither I, nor any 
** perfon to my knowledge, in my name, or on my account^ 
•* or by my allowance, hath given, or intends to give, any 
«' promife, obligation, bond, back-bond, or other fecurity 
•* whatfoever, other than appears from the tenor and con- 
** tents of the title upon which I now claim a right to vote, 
*• dircflly or indirectly, for redifponing or reconveying the 
** faid lands and eftate in any manner ot way whatfoever, 
•* or for making the rents or profits thereof forthcoming to 
" the ufe or benefit of the perfon from whom I have ac- 
** quired the faid eftate, or any other perfon whatfoever ; 
•* and that my title to the faid lands and eftafe is not no- 
*' rainal or fictitious, created or rcferved in me, in order to 
** enable me to vote for a member to ferve in parliament ; 
«* but that the fame is a true and real eftate in me, for my 
•• own ufe and benefit, and for the ufe of no other perfoa 
** whatfoever ; and this is the truth, as I fliall anfwer to 
f* Goo : and that in cafe he fhall refufe, if required, to 
'* take and fubfcribe the oath^ aforefaid, his vote fliall not 
** be admitted or allowed, and his name fliall forthwith be 
" erafed out of the roll of fi e^holdcfs { and in cafe any 

** perfon 
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•* perfon (hall prefume wilfully and falfely to fwear and 
•' fubfcribc the faid oath, and ihall be thereof lawfully con- 
•* vi£led, he (hail incur the pains and punifliment of per- 
** jury, and be profecuted for the fame, according to the 
'^ laws and forms in ufe in Scotland.*' 

But the ftatuce which relates more immediately to the 
prefent quellion, is that of the i6thof Geo. 2. cap. ti. inti- 
tuled, ^* An a6t to explain and amend the laws touching 
•• the eledion of members to Icrvc for the commons in 
•• parliament for that pan of Great Britain called Scotland, 
'* and to reftrain the partiality, and regulate the conduct of 
«* retuming'Officers at fuch eledions." And in the follow- 
ing claufes : ^^ Whereas the rolls of ele6tors of commiffi- 
^* oners to fcrve in parliament for the feveral fliircs and 
•* flewartries within that part of Great Britain called Scot- 
•* land, have not in every one of the faid Ihires and ftewar- 
•' tries been made up every year at the Michaelmas head* 
•* courts, purfuant to the dircftions of an adl of parliament 
^' made in that part of Great Britain called Scotland, in the 
" year 168 1, intituled, " An wOt concerning the eled^ion 
•* of commiflioners forfliires;" for remedy thereof, and 
" the more effedually to carry the good intentions of the* 
** faid a6l into execution, be it enacted and declared by 
/ the authority afore{aid> That fuch perfons as ftand 
** upon the roll laft made up by the freeholders, whether 
*^ at the Michaelmas meeting, or at the laft election of a 
** member to ferve in parliament, ihall be the original con- 
" ilitucnt members at their next Michaelmas meeting, or 
•« meeting for elc<5tion, to revife the faid roll ; provided al- 
•* ways, and be it enacted by the authority aforefaid, That 
** it fhall and may be lawful for any freeholder (landing 
•* upon the roll, to objedt to the title of any perfon who 
*^ ftands at prefent upon the roll laft made up, and for that 
** purpofe to apply at any time before the firft day of Dc- 
** cember, which fhall be in the year of our Lord 174.3, by 
•* fummary complaint to the Court of Selfion, who lliall 
Q ** grant 
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^^ grsnt a xrarnuit for fummoning fiicb pcribmr vpo0 
«< thirty days notkei to anfwer, and (hall proceed b afum* 
^ mary way, to hear and determme upon fuch coraplaiDt ; 
'* and if no fuch complaint (hall be exhibited within the 
*^ time aforefaidy then, and in that cafe, no freeholds who 
'* at prefent ftanda upon the rolls laft made up in the iiiid 
** counties and ilewartriea refpe^vely fhall be flruck off or 
*' left out of the roll, except upon fufficient objeflions arif- 
*V ing from the alteration of that right or title in refped of 
" which he was enrolled, fuAained by the other freehold- 
^ ers flanding on the faid roll. And be it enat^ed by the 
** authority a^oeeikid, That if at any Michaelmas meeting, 
*' or meeting for e)e6lion, any perfon claiming to be en- 
^ rolled, fiialt^by the judgment of the freeholders, be re- 
** fufed to be admitted, or if any peribn who flood upon 
«< the roll, fhall, by like judgment, be f!ruck off, or left out 
*^ of the roll, it fliall and may be lawful for him or them 
*' who is ib refufed to be admitted, or whofe name is fb 
*' Anick off or left out of the roll, to apply (fo as fuch ap- 
'* plication be made within four calendar months after 
** their being fo refufed, flruck off, or left out) by fumraary 
'* complaint to the Court of Seffion, who (hall grant a war- 
** rant for fumitioning the perfon or perfons upon whofe 
** obje<f^ion or objedlions he was refufed to be admitted, 
<( or was ftruck off or left out as aforefaid, upon thirty days 
«« notice, to anfwer, and ihall proceed to hear and deter* 
*' mine, in a fummary way, on fuch complaint ; and it any 
'^ peribq fliall be enrolled, whofe title fhall he thought li- 
*' able to objection, it llKril and may be lawful for any ftec- , 
" holder ilanding upon the faid roll (whether fuch free- 
^* hdder was prefent at the meeting or not) who appre* 
^* hends that fuch perfon had not a right to be enrolled, 
** to apply in like manner by complaint to the Court of 
*^ Seffion (fo as fuch application be made within four cal^n» 
^* dar mondis after enrolment) ; and the faid court, after 
*^ iervice of fuch complaint, on thirty days notice, upon the 

•* pcrfoa 
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•* ptrfcn faid to be wrongfully admitted to the roll, ftiall, 
^ in tike manner aforefaid, hear and determine ; and if no 
•* fuch complaint (hall be exhibited within the time afore- 
** faidy the freeholder enrolled (hall (land and continue oa 
<* the roll until an alteration of his circum fiances be allow- 
•* cd by the freeholders at a fubfequent Michaelmas m'cet- 
*' tngj or meeting for ele£Hon, as a fuificient caufe fbrftrik- 
•* ing or leaving' him out of the roll." 

•• And be it enaded by the authority aforefaid. That to 
" prevent all furprife at the Michaclnias meetings, every 
•• freeholder who intends to claim to be enrolled at any 
•* fubfequent Michaelmas meeting of the freeholders, (hall^ 
•* for the (pace r.f two calendar months at leaft before the 
•• faid Michaelmas meeting, leave with the (heriff, or ftew- 
*<- art's clerk, a copy of his claim, letting forth the names 
•• of his lands, and his titles thereto, and dates thereof, 
<' with the old extent or valuation upon which he dcfires to 
•* be enrolled ; and in cafe of his ncglcA to leave his claim 
'' as af<>refaid, he (hall not beenrolled at fuch Michaehnaa 
** meeting : and in like manner, whoever intends to objeft 
" to any freeholder who ftands upon the roll, on account of 
^ the alteration of his circumfiances, (hall, at leaft two 
^ calendar months before the Michaelmas meeting, leave 
*• his obje^^ions, in writing, with the (herilF, or ftewart's . 
•* clerk as aforefaid, who is hereby required, upon receipt 
'* of the aforefaid claim or objeftions, to indorfe on the 
back thereof the day he received the fame ; and alfo to 
'* give a copy of the aforefaid claim or objedions to any 
** perfon who (hall demand the fame, upon paying the le- 
** gal fee of an ordinary extrad of the fame length.** 

The refpondent was, at Michaelmas 17811 enrolled a 
fixeholder of the county of Roxburgh, upon the following 
titles : 

iiv«, Difpofition and conveyance, dated i4tli March 

1780, by John Pringic of Clifton, Efq, whereby he con- 

Q a veyed 



M 



aa8 APPENDIX. 

▼eyed to the refpondent ** in life-rent, during all the dajf 
** of bis life, all and whole thefe parts of the lands of Lii>« 
•» toun and Bankhcad, called, The Farm of Bankhead^ 
•* poirefled by Richard Pringle, with the teindi, parfonage^ 
** and vicarage, lying within the parifli of Lintoun and 
•* fheriflfdom of Roxburgh,*' 

zJo^ Indrument of feifin following upon the faid dif- 
portion, dated the sjth day of March, and regifiered at 
Kielfo the 3d day of April 1780. 

' ^to, Certificate that the eftate in which the refpondent 
was infeft, was rated in the land-tax books at upwards of 
400 1. Scots per annum. 

The refpondent continued on the roll of freeholders of 
the county of Roxburgh, and in the uninterrupted exercift 
of every franchife thereto annexed, from the date of bis 
enrollment, which was without objedlion, in 1 781, until the 
a4th day of July 1790, when a meeting was held to ele6k a 
reprefentative for the county of Roxburgh, in the prefent 
parliament. 

The minutes of the election flate, That the refpondent 
was called upon by Mr. Elliot of Wells, to take " the oath 
«* of truft and poffeffion ; which oath Colonel Pringle de« 
*' clared his willingnefs to take ; whereupon Mr. Elliot of 
*« Wells required the cdonel, before taking the oath, to 
•* anfwer the following interrogatories : 

** I ft, Did you, previoufly to the date of the life-rent 
** difpodtion in your/ayour, apply to John Pringle, Efq. of 
** Clifton, to grant you fuch life-rent difpofition ? or were 
<* you then, or at any after period, and at what particular 
" time, folicited by the faid John Pringle, or any other per* 
•* fon, to accept of it as a freehold qualification ?'* 

*' idly, Was the expence of making out your title-deeds, 
** relarive to the faid life-rent, paid by you, or ever de- 
•* mandcd from you ; or was fuch expence paid by the 

** faid 
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•• faid John Pringle ? And did you then mean, or think 
** yourfelf called upon, to defray the expences of defending 
*^ your title in the Court of SefHon and other courts^ in cafe 
•• of its being challenged?'* 

•* 3dly, Who lodged your claim of enrollment with the 
•* flieriff-clerky previous to the meeting at which you wa» 
** enrolled ? And had you before that time, or at any time 
** fincc, or have you now, your title-deeds in your pof- 
•* feflion ? And where have they been during the whole of 
*• that period ? and where are they now ?** 

*• 4thly, In fo far as your anfwcr to the laft interrogatory 
** may proceed not on your own knowledge of the fa^s at 
** the time, but from information you have fince received, 
^ you are defired to fpecify thefe particulars, and to fay 
•* from whom, and when you received fuch information ?" 

•• Jthly, When you agreed to accept of the life-rent upoa 
♦* which you was enrolled, did you mean to acquire it with 
•* a view to create a political influence in your own perfon, 
<^ by an independent qualification diflin£t frpm the political 
«* views of your author ? Or was it your purpofe to enable 
^ him to increase his political influence in the county, by 
** creating votes upon his own eilate ? " 

** 6thly, Do you underftand, or believe, that Mr. Pringle 
*• of Clifton would have conveyed to you the faid life-rent 
•* qualification, if he had not been fatisfied or expected that 
** you were to vote according to his direction, requeft, or 
" inclination, in any ele^ion of a member of parlianient 
** that might take place in the county ?" 

•* 7thly, Did you, when you acquired the faid life*rent 
** right, and do you (till, confideryouifelf in honour bound 
*' to vote in fuch ele^ion for the candidate who may be 
•* patronized by Mr. Pringle of Clifton ?'* 

** 8thly, Do you confider yourfelf as bound in honour 
^* to renounce the faid life-rent whenfoevef Mn Pringle 
«* fliall defire you fo to do ?" 

(Li « 9thly, 
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** 9thly9 Do you know thjit the cftateofCliftoOi of which 
*< the laods conveyed to you are a part, is entailed, oi held 
** by Mr. Pringle, under titles which tied hia> up either 
** frona felling or gratuitouily difpooing either the property 
*♦ or the fuperiority of the lands, in whole or in^part ?'* 

*♦ lothly. Were a procefs of frritancy to be brought by 
^* an heir of entail againft your author for having forfeited 
^* his right to his eftaCe, in consequence of hi& having con- 
** vcyed to you the lands on which you are enrolled, would 
** you not think yourfelf bound in honour^ in order to pre* 
*^ vent the forfeiture from being declared, by not being 
<* purged before declarator, to renounce your life^rent 
*< right i And would not you fUod, in that refpe^^ io a 
^* fituation very different from that in which you would 
^* have been, had you purchafed the life-rent from an en- 
*< tire firangcr, who, by felling toyoUt had incurred a 
♦? finwlar irritancy ?" 

** Ladly, If you are to anfwer theie mterrogatories, you 
*^ are defired to (ay, whether you make fuch aofwers entirely 
f ' frpm yourfelf, or by the advice of any other perlbn ? 
^' Aud if the lafl, by what perfoo or pcrfons have you beea 
*^ fo advifed?'* 

^* To which it was anfwered by Colonel Priogle, that he 
'* was ready tp take the oath teodeied to ^im ; but that h« 
^* copiidei ed that it was ipcompetent to the freeholders to 
^* put the ^bove interrogatories previous to his taking tha 
*' oath ; and tl^erefbre he declined to anfwer them. Mr« 
«( Elliot of Wells moved, Thut in refpea Colonel Priogta 
*^ has, as above, declined to anfwer the interrogatories pre- 
** vious to his taking the oath, his name fhould be erafed 
*' from the roll. And before proceeding to put this queflioq^ 
^< Colonel Pringle deftred it might be minutei), that he did 
<^ not decline to aiiiwer the (aid interrogatories from any 
^* contumacy, as he was confident he could anfwer them ia 
4< 9 m'apner i^tisf^tdory to the gre^teft part of this audi* 

enc^S 
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^ ^eoce ; bnt from a foil coivn^on that the freehofden 
** had no right to pot them. The meeting, by a majority 
'< of twenty-nine to twenty-eight, ordain the name of 
^ Lieutenant Colonel Pringle to he etvfed from the roll ; 
" which wa« done accordingly/* 

Under die afithority of the abore-mentioned fiatnte of 
the i6th of hit lats majefty, the reijpondeot prefented his 
petition to the Court of Seifion, complaining of the proceed* 
ings of the court of freeholders, and praying that court to 
dedare, ^* That the Court of freeholders of the county of 
<* Roxbui|[h did wrong in (Inking the refpondent off the 
** roll ; and to order his name to foe replaced upon the 
•* roll.'* 

The respondent, by his faid petition, infiAed, 

iffM, That as he had ftood upon the roll of freeholders 
for more than four months unchallenged, and no alteraHoU 
in his circumfhinces with regard to Ms faid freehold eftate, 
from the date of his enrollment till that time, being alleged 
or proved, the freeholders aded contrary to law in flrikiDg 
him off the roll. 

ada^ The freeholders had no right, or legal authority, 
to put the interrogatories abo^e fbted to the refpondent^ 
or to iniifl uponliis anfwering the fame; for as he had 
flood more than four months on the roll without challenge^ 
until an alteration of his cireurafbflces with refpedl: to his 
freehold eftate ihould take place, they eould not turn him 
oui of the roll, in whatever nfianner he (hould anfwer thefe 
interrogatories r 

3ff#^ That the refpondent's qualification was not (what 
h was the objed of the interrogatoHet to make out) a 
Bominal, i^Htious, and confidential qualification, but a hcna 
fide independent efiate, without any trnfl or condition what^ 
ever. 

The appellant, in his anfwers to the aforefatd petition, 

tQ6fted| Tbac the limitation of four momhs, in the 86^ 

CL^4 above- 
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above-mentioned, is confined folely to objedions againft a 
claimant's titles, and does not apply to the queftion. Whe- 
ther he is truly in pofleffion of the edate contafned in his 
titleodeeds, and whether his title thereto is real, or nominal 
and fi<Stitiou8 : That objedioris on thefe two laft grounds 
are competent at any time, however long after the party is 
enrolled j and that although once or oftener over-ruled, 
they may be brought on and inve(iigated as often as any 
freeholder (hall chufe to repeat the objection. 

The Court pronounced the following interlocutor s 
<* The lords having advifed the foregoing petition and 
^' complaint, with the anfwers thereto, they find, That the 
•• freeholders of the county of Roxburgh did wrong in 
•• flriking the complainer's name out of the roll of dehors 
** of a member to ferve in parliament for that county, and 
*' therefore grant warrant to> and ordain the flieriff-clerk 
** of the county to replace the complainer's name in tho 
*' roll, where it would have flood if it had not been fo 
^* Aruck out, and decern ^d declare accordingly ; but find 
** noexpences due.** 
. The appellant prefented a petition to the Court, com- 
plaining of this judgment, and praying an alteration there^ 
of, which was refufed on this date, without anfwers ; and 
he has now brought his appeal to your lordfhips ; but the 
refpondent humbly hopes that your lordfhips will affirm 
^6 judgments complained of, with cofis, for the following^ 
among other Reasons : 

I. By the i6th Geo, 11. c/ ii. every decifion of the 
court of freeholders relative to quefiions of enrolment is 
made fubjed to the review of the Court of Seffion, provided 
that the application and complaint be made within four 
months after fi^ch deciiion. The a6t does not, either \t^ 
giving the jurifdidion, or in prefcribing the limitation, 
make any diftin&ion between the different forts of points 
on which quefUons of enrollment may depend* The limir 

tatioi^ 
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tation operates upon every cafe to which the jurifdidioa 
extends ; for the right of applying to the Court of Seffioa 
IS everywhere accompanied with a privifo, «* that the ap* 
*♦ plication be made within four months.'* When, there- 
fore, any perfon has been admitted on the roll, and has 
remained on it four months without challenge, his original 
right or title can never be brought into controverfy. Hif 
right to continue on the roll can only be affected by fomc 
fubfequent event, fuch as an alteration in his circumftanccs, 
or a refufal to take the oath of truft and pofTellion. Thii 
confcquence would neceflisirily follow from the incompe- 
tency of any cor.rt to examine the merits of the order of 
enrolment, even although it had not been declared (as it is) 
by the exprefs enadtment of the flatute, Nothipjg; is, tb this 
cafe, alleged to have happened that could affect or^ary the 
right which the refpondent originally had. The refiifal to 
anfwer the interrogatories propofed to him could afford no 
reafon for expunging him from the roll, becaufe if the 
merits of his enrolment were not open to invefligation, th^ 
freeholders had no authority to propofe any quedions to 
him on the iubjei^. I^ has been found, that the freeholders 
have no power to alter at a fubfequent meeting, the order 
of the roll made up at a former meeting. Fac. Coll. January 
23 d, 1767. Rankin of Col Jen againfi Ram/ay of ISnkeU. 
Wight on EkHion^ p. 15 J. It was alfo found, that the 
freeholders could not, at a fubfequent meeting, reftrif^ an 
enrollment to a part of the lands on which a freeholder was 
enrolled at a former meeting. Auguft 9th, 1774. Steuart 
0gainji Campbell ofSha'wlxld, Fac. Coll. No, 134. 

II. It is without any authority from the fiatute, that 
the appellant diftinguifhes between the title and the right 
of a freeholder, and aiTerts that the limitation extends only 
to cafes that concern the former, but does not affeft thofe 
that relate to the Utter. The a£l ufes both words mdif- 
eriminately to (igoiiy the fame thing. No roan can have z 

tij^C 
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title to be admitted on the roll who has tiot a conipleto 
right of that deicription which the law requiies. It is not 
enough that lus deeds -of cooveyaoce appear to be regular 
CO the face of them ; he muft have a real, fubftantialy in* 
dependent intereft in the eAate on which he claims, other* 
wife he has no right or title to be enrolled* The freehold- 
ers^ in the fird inilaDce, and the Cpurt of Seffion in the 
iecond, are authorifed to exercife their judgment on the 
whole of the fubjedt, and to examine, by every legal mode 
of proof, whether the claimant be deficient in any of the 
reqiiiiites that enter into the conftitution of a complete and 
valid title. But when the freeholders have once decided 
on the right to be enrolled, it is not competent for them, on 
anjr ground, or in any way, to review or alter their decifioot 
After the Upfe of four months witliout complaint, it can* 
not be altered or reviewed by the Court of Seffion ; that. it* 
it cannot be reviewed or altered at all. 

This was the opinion of Lord Banktoq, who lived at the 
tine the flatute was pailed. His words are, '* But I mud 
<' premife, that, from the forefaid liberty to challenge thofe 
** (landing on the roll as the fame is qualified, viz* that if 
** no complaint fhall be exhibited within the time limited 
^* (i. #. before the Brft December 1743) then no freeholder 
** w^o ftood on the roll lad made up (hall be (Iruck oflf^ ex- 
*' cept on fufiicient objections arifing from the alteration 
<* of that right or title in refpe<5k of which he was inrolled ; 
** it plainly follows, ihai all perfons againd whom no com* 
M plaint was made or exhibited, muil continue for life, 
<^ though their title be ever (o defective, unlefs an altera- 
*^ tjon in their ci^cumflances happen.'* Infi» vol« i. p. 459. 

III. The power of expunging from the roll a perfoQ 
who refufes to take what is called the truft-oath, does oot 
infer a right to re*exaaiine the merits of the original en« 
roUxneat. The law exprefsly authori(es the one, and, at 
the refpondent fubmits, exprefsly prohibiu the other. The 

dif. 
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difability to continue on the roll, arifing from the refufal 
to take the truJ(<i>oath9 commenoes only at the moment of 
that refiifal. The original right to be enrolled is not. 
braught into que(lion, for the oath relates to the time at 
which it 18 tendered : whereas the attempt, in this cafe, it 
to impeach the original enmllment, the tendency of the in« 
terrogatoriet being to.iniinuate that the refpondent never 
had a good title, and never ought td have been put upon 
the roll. Before the enrollment, and within four months 
after it, fuoh interrogatories might have been competent. 
But as the Hatute, after that period, precludes all complaints 
againft the enrollment, no evidence on the iubje£t can be 
required or received* 

W, GRANT, 

S* March 1791. WM. DUNDAS^ 

Ordered and adjudged, That the appeal be difmifled, and 
the ioficrlopiaiors complained of, t^kined. 

*«* The Loud Chancellor being informed in the oo«rle 
of the arguinent at the bar, that the Court of Seffion in 
other cafes gave dilRkrent decifions from the prefent one^ 
exprefled his furprize that the conftrudions urged by the 
appellants fhould have been lifteoed to. His lordlhip pro* 
pofed the judgment of aiirifiance, without entering into the 
(ubjed ; and Lord Loughborough was not in the houie. 
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(No. 3.) 

Tbi« Cafe which the candour of the Counfcl induced hicQ 
to quote, was as follows : 

CASE 

Of the Borough of 

BODMIN, 

In the County of Cornwalu 



The Committee was appointed on the 17th Fcbrttaiy 
1792, and was compofed of the following members ; 

Daniel Parker Coke, Efq. Chairman. 

W. A. S. Bofcawen, Efq. William Weddell, Efq* 

John Campbell, Efq. Sir John Rous, Bart. 

John Dent^ Efq. James Walwyn, Efq. 

Morris Robinfont Efq* Hon. John Somers Cocks, 

William Neibit, Efq. Janaes Buller, Efq. 

Henry Strachey, Efq. John Trevannion» £fq% 

Nominee of the Petitioners^ 
John Call, Efq. 

Nominee of the Sitting Member s^ 
Right Hon. Charles James Fox* 

Petitioners^ 
I. Sir James Laroche and John Sullivan, Efqrs. 
j« Certain Ele£tors in their Intereft. 

Sitting Members^ 
Sir John Morfhead and Roger Wilbraham, Efq. 

THB 
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THE Petitions fct forth, TbW previous to and at the 
laft general eledkion of members to ferve in parliament for 
the borough, there was no lawful mayor of the faid 
borough, and that therefore the fenior alderman was the 
legal and proper returning officer of the fame : That before 
and at the faid election, Robert Edyvean was the fenior 
alderman of the borough, and refident therein ; but tha^t 
notwithflanding the preroifes, Richard Hichens, Efq. Iheriff. 
of the faid county, caufed the precept for the faid eledion 
to be delivered to Francis John Hext, who then pretended 
to be the lawful mayor ; and under that pretence claimed 
to be the legal and proper returning officer : That at the 
faid election Sir John Morfliead, Bart, and Roger Wilbrt* 
ham, Efqrs. and the petitioners Sir James Laroche and Mr. 
Sullivan were candidates : That the faid Francis John ' 
Hext, under the pretence aforefaid, prefumed to a6k as re- 
turning officer at the faid election, and took a poll at the 
fame, and made a return to the flieriff of the county, in hit 
own name and the names of certain othei: perfons who 
countenanced his claim : That the petitioners infid that the 
faid Hext was not, at the time of the faid eledlion, the law- 
ful mayor, nor the legal and proper returning officer for 
the borough ; but that he ufurped the faid office ; and that 
therefore the election could not be lawfully had before him, 
but was wholly void. 
The petitions being read, 

Mr. PAftTaiDGE flated, 

That by the charters which regulate the corporation of 
the borough, the prefence of the mayor was neceffary in 
the eledion of a fucceflbr to his office. But ,3, perfon of 
^he name of Pennington, who was chofen mayor in 1787 
not attending at the day of ele£^ion in 1788, the corpora- 
tion was unable to proceed, and was deditute of that 
officer at the clofe of the year. An application was on that 

account 
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sccomit made to the court of King's Bench, and it ma/t^ 
ddmms WM obtained for the elc^OB of ■ mayor. But at 
all the perfoDS required by lair didtiot even then afiemble^ 
the oflke remained Tacaitt till the 3d of June 1790, on 
which day only feventeen perfons, out of thirty-ieren, af> 
&mbled. Several of tbefe proteded agaioft the proceedings 
of the meeting I but the reft ele^d Mr. Hezt roajror, 
mder a radical defe^. A procefs of qu» wmrranto was 
kiftittited with all poiRble fpeed againft htm, and is now at 
iflue. But at he filled the ofllioe of mayor difsH^^ though 
ttot Ji jmr9j he now underftood it to be the law of parlia« 
ncnt, though he had formerly given an opinion the odier 
way, that Hext might a£t as returning ofiicer, and Ihould 
therefore declare on the part of his cHents, that although 
they poffibly might litigate the point with fome chance of 
iuocefs, they did not intend to bring forward evidence t9 
fubfhmtiate the allegations of their petition, finding that 
they were miftaken in point of law. 
Mr. Partridge having flnifhed, 

Mr. Plumir and Mr. DotroLAS^ 

Counfel for the fitting members, faid^ That they felt it 
their duty to move the committee, that the petitions be 
reported frivolous and vexatious. In fupporfing this mo« 
lion they obferved, that there was no better tefl of the frivo* 
lity of a complaint than this, tha^ if all the hi6i% ilated were 
admitted to be true, they Would not warrant the codclufion 
drawn from them. But allowing that the mayor was not 
duly ele^ed, and that Edyvean was fenior alderman^ and 
fliould have executed the return, if they (hoiild make it 
appear to the committee, which they could do, that a ma- 
jority of dehors tendered their votes to £dyvean for the 
fitting members, the return could have been only wrong ift 
form^ and the Houfe would have ordered the proper return* 
ing officer to amend it. Meflrs. Laroche and Sullivan bad 

there- 
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therefore petitiooed the Houfe od a fubjed which to them 
was perfedly immatenaly and were obliged at the outfet of 
the trial to acknowledge that tbe3r could not fupport their 
claim. As the committee were required by the ad of 
parliament to report^ whether the petitions did or did not 
appear to them to be frivolous or vcxatioiU) tliey would be 
indtned to follow the rule adopted by the courts of law, 
which throws the burthen of proving a probable caufc 
of litigation on the party fuing. It is a general maxim, 
that every man is obliged to iioderfland the law. If he is 
diffident on a particular fubjed^ he may take the advice of 
thoie more learned ; but when he a£ts on that advice, he 
does fo at his own periK It is indeed true, that in an adion 
on the cafe for a malicious profecution, the defendant may 
give in evidence, that he proceeded on the advice of coun- 
sel, becaufe fuch proof removes all idea of malice in himfelf ; 
but in civil caies> if a man on demurrer is found to have 
miilaken the law^ or at trial is non-fnited for want of evi- 
dence, he always pays the cods of his adverfary. 
On the other hand, 

Mr. PzG60T and Mr, Fartridgb 
allowed. That the iheriff was not obliged to examine the 
title ^f the mayor with all the accuracy obferved in a pro- 
cefs of que warranto^ but that he had difchargcd his duty 
when he delivered the precept to the perfon who odenfibly 
filled the office ; yet they thought it hard that petitioners 
fliould be puniihed for mtilaking the law, if they adled 
upon the previous advice of counfel, and defiilcd the mo«^ 
ment tliey were convinced of their error. That advice in 
the prefent inftance bad been cfflled for in the country, 
when the perfon giving it had not an opportunity of con- 
futting his books, or fully confidering the cafe ; and it was 
not till a very late confitlration that the petitioners were 
informed of the real (lace of the cafe. But committees 

ought 
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ought not to difcountenance the candour of profeffiooal 
gentlemen, when it leads them to g^vt up a caufe which 
they are convinced cannot be lupported on foHd grounds ; 
becaufe in that cafe they will be compelled to defend every 
queflion, whether right or wrong, and to take the chance 
of procuring a more favourable report by the ingenuity of 
their arguments. They truded that the fitting members 
would reft lattslied with having obtained the vi6^ory, and 
lecured their feat<, and that they would not infift, as they 
iecmed to do, that to diicontinue a fuit in an early ftage of 
ity was more vexatious than to profecutie it to a final deter- 
mination. 

Two opinions of counfel having been fent for by the 
committee and read, 

Mr. Plume R, in reply, 
laid. That undoubtedly great rcfye^ was due to them ; 
but he tnifted that the committee would only feel a tempo-' 
rary forrow at the miftake, which would not influence the 
juftice of their deciiion. After urging again the analogy 
which holds between the cafe of petitioners who fail in fub- 
ilantiating the allegations of their petitions, and thofe who 
fail in the litigation of a civil rights and who,^ excepting truf" 
tees and executors, generally pay the cofts of an unfuccefsful 
trial; he obferved, that the parties here had not ufed due dili-> 
gence in taking the advice they fought ; for if the confulta- 
tion had taken place before prefenting the petition inftead 
of after, the error might have been avoided. At any rate, 
it was incumbent on the petitioners to have given notice to 
the fitting memben of their intentions to defift, long before 
the meeting of the committee ; which would have faved 
the expence that always attends the preparation for a trial* 
The intention of the !i8th of Geo. II. ch. 52. was to make 
petitioners confide r well the groimds of their petitions be- 
fore they prefentcd them ; but efpecially to be alTured of 
their validity before they entered into a recognizance. He 

there- 
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1 therefore thought it a fingiilar principle that the merit of 

I abandoniag a groundlefs petition fhoulcl operate as an ex- 

I cufe for the impropriety of^prefcnting it. 

I On Monday the 2 1 ft of February 1791, the Chairman in- 

formed the Houfe, that the Committee had determined that 
Sir John Morfhead, Bart, and Roger Wilbraham, Ei'q. were 
duly eledled burgelTes for the borough of Bodmin, in the 

I oounty of Cornwall : 

That the petition of Sir James Laroche, Bart, and John 
Sutlivan, Efq. aryi alfo the petition of the eleftors appeared 

I to the Committee to be frivolous and vexatious ; and that 

the oppoiition of the fitting mettibers to the laid petitions 
did not appear to be either frivolous or vexatious. 

And the faid determinations were ordered to be entered 
on the Journals of the Houfe {a) • 

(«) See the Votei of this due. 
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The Committee was appointed on Wednefday the 
2ift of March 1792, and confifted of the following 
Members : 

Hon. Edward James Elliot, Chairman^ 
Sir William Lemon, Bart. 
J, T. Luttrell, Efq.^ 
R. M. T. Chifwell. Efq. 
Robert Mackrcth, Efq. 
N. B. Halhed, Efq. 
Charles Long, Efq. 
Charles Small Pybus, Efq. 
Sir John Honywood, Bart. 
Sir John St. Clair, Bart. 
Richard Johnfon,- Efq. 
John Harcourt, Efq. 
Hon. Henry Hobart. 

George Graham, Efq. Nominee of the Petitioner^ 
Sir John Trevclyan^ Bart. Nominee of tbe^ 
Sitting Memhir. 

Petitioner^ 

James Frafer, Efq. 

Counsel, 
Mr. Douglas. 

Sitting*: Member J 

George Templar, Efq. 

Counsel, 

Mr. Franklin. 
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THE petition of Mr. Frafer fet forth, That 
at the laft eleftion for the borough of 
Honiton, on the i8th of June 1790, the Right 
Hon. Sir George Young, Bart, Geo. Templar, 
Efq, and the petitioner, were candidates : That 
at the {aid eleftion a poll was demanded, and 
taken before Robert Gidley, portreeve of the faid 
borough; That many unwarrantable praftices 
were made ufe of by the faid George Templar, 
and other perfons in his intereft, to procui'e a 
colourable majority for him i and that the faid 
George Templar was, by his friends and agents, 
before and at the faid eledlion, guilty of grofs 
bribery and corruption, as w^ll by giving as by 
promifing to give money and other rewards to 
the faid voters to vote for him : That the re- 
turning officer, during the poll, conduced him- 
ftlf with manifeft partiality towaids the fitting 
. R 3 member, 
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member, and under the undue influence and 
unconftitutional interference of the faid George 
Templar ; and his friends and agents did ille- 
gally admit to vote for the (aid George Templar^ 
^ great number of perfons who had no right to 
vote at fuch eledion, and rejeft a great many 
legal votes which were tendered for the peti-f 
tioncr ; and by other undue and corrupt means 
did procure a colourable majority for the faid 
George Templar, whom he returned as one of 
the reprcfentatives for the faid borough", whereas 
a majority pf legal votes was given for the pet in 
tioner, who ought to have been returned as duly 
elccVed. 

The petition being read, 

Mr. Douglas 

laid, That he was about to make, he believed, tho 
moft acceptable fpeech he ever had made to a 
Committee ; namely, to tell them that very litde 
indeed of their valuable time would be required 
in the difcuffion of the prefent cafe. The evi- 
dence which Mr, Frafer had to produce, was laid 
before him ^fter the accurate inveftigation of his 
friend Mn Eftcburt. He thought the cafe at that 
time a very proper one to be brought before a 
committee, as there was only a majority of four j 
but an ad of God, which could neither be fbre- 
fcen or prevented, had fince deprived his client of 

five 
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five of his moft material witnefTes, and had thus, 
without his fault, taken from him the means pf 
fubftantiating his claim. The names of thefe 
perfons he mentioned; and added, that as the 
faft would not be controverted, and timely no^ 
tice had been given to the fitting member, in 
ord^r to prevent the expence of preparing his 
defence, he trufted the committee would be of 
opinion, that his client had nor adled in a man- 
ner either frivolous or vexatious. Upon this, 

Mr. Franklin 
faid, That after what the committee had heard, 
he apprehended it was unneceffary for him to add 
any thing, except to acknowledge the death of 
the five witneffes whofe teftimony he believed to 
have been material to the cafe of the petitioner. 
His client, Mr. Templar, was confident of fuc- 
cefs, had the cafe been difcuffed at length ; but 
as at the fame time he reflefted on the fmallncfs 
of the majority, the difficult points which might 
arife in difcuffing the right of voting (j), and 
the propriety of Mr. Frafer^s conduft towards 
him; thefe confiderations induced Rim not to 
prefs the committee to report the petition in 
fuch a way as to entitle him to cofts. 

(a) In the inhabitants, houfckeepers, within the borough, 
commonly called Potwalleis. 

R 4 ThQ 
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The counfel having finiftied, the committee 
ordered the court to be cleared, and having de- 
liberated and determined that the counfel be 
called in ; Mr. Eftcourt, the petitioner's folicitor, 
being fworn, was aiked by the members, whether 
to his knowledge Mr. Frafer knew that thele 
pcrfons were dead before the renewing of the 
petition this year? He anfwered, that he be- 
lieved he did not. He himfelf did not know 
of their deaths till after the renewal of the pe- 
tition ; for Mr. Frafer having left the kingdom 
before the meeting of parliament, and not re^ 
turning till lately, it was only upon his arrival 
that a full invcfligation of the cafe took place j 
when upon difcovering the death of five material 
witneffes, and perceiving that other circum-. 
ftances of die cal'e were untoward, he advifed his 
client not to profecute the petition, but to give 
Mr. Templar immediate notice of his intentions. 
He mentioned the names of the witnefles, and 
the perfons whofe votes they were to impeach. 
Being afked whether he thought tUat the death 
of tuole five perfons would, ip itfclf, have been 
fuSlcicnt ground for adviftng Mr. Frafer to 
abandon his petition? He faid he thought it 
would, but that the other circumftanccs, which 
arofe out of the cafe, alfo operated on his mind 
to give him that ^vicc« 



On 
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On Thurfday the 2 2d of March, the Chair- 
man reported to the Houfe that tlio committee 
had determ'med. 

That George Templar, Efq. was duly eledted 
a burgefs to ferve in this prefent parliament for 
the borough of Honiton, in the county of 
Devon ; 

That the petition of James Frafer, Efq. did 
not appear ro the cdmmittee to be frivolous : 

That the petition of the faid James Frafer did 
not appear to the committee to be vexatious; 
^nd. 

That the oppofition of the faid 'George 
Templar, Efq. did not appear to the faid fele<^, 
committee to be frivolous or vexatious. 

■ 

And the (aid determinations were ordered to 
\k entered in the Journals of the Houfe. 



IV. 

TUB, 
CASE 

Of the Borough of 

S T E Y N 1 N G, 

In the County of Sussex, 

On the Petitions oppofing aud defending 

The Right of Electio^t^ 

^ichwas reported to the Houfe by a Seledl Coniinittee» 

on the 7th Day of March 1791, 



The Committee met on Wednefday the 14th day 
pf March, 1792, and was compofed of the following 
Mcmt^ers : 

Sir John Call, Bart. Cbatmum^ 

Ralph Milbanke, Efq. 

Sir George Corncwall, Bart. 
Alan Gardner, Efq. 

Hon. Wm. Grimeftjne, 

Sir John Woo.dhoufe, Bart. 

Lord Advocate of Scotland, 

Ifaac Hawkins Browne, Efq. 

Mark Pringle, Efq. 

John Bond, Efq. 

Earl Ludlow, 

Philip Raglcigh, Efq, 

George White Thomas, Efq. 

Right Hon. C. J. Fox, Nomimt of the A^ 

pillants* 
Hon. Lieut. Col. H* Phipps, Nmime of ihi D^ 

fmdants. 

Petitioners^ 

I. James Martin Lloyd, Efq. and others, to oppofe 
the Right of EleSion, reported to the Houfe on 
the 7th of March, 1791. 

Counsel, 
Mr. Graham, Mr. Douglas, Mr.Milles. 

2« Several Perfons Eledors of the Borough of 
Steyning, to defend the faid Right fo reported. 

Counsel, 
Mr. Partridge, Mr. Nath. Bond. . 

THE 



THE 

CASE 

Of ^he Borough of 

S T E Y N I N G. 



/^N Wednerday the ifl; of February 1792, 
^^ petitions were prefented from James Whit- 
bread, Efq. and from certain electors in his be- 
half, complaining that James Martin Lloyd, 
Efq. had beeti returned as duly elected for the 
borough of Steyning, on the 24th day of March, 
1791, whereas the petitioner, Mr. Whitbread, 
was duly eleded, and ought to have been re- 
turned ; Which being read, it was ordered. 
That the faid petitions fhould be taken intp con- 
fideration upon Tuefday th6 1 3th day of March, 
at three of the clock in the afternoon {a). 

On the fame day, a petition of James Martin 
Lloyd, Efq. and others, was read, fetting forth. 
That by a late refolution of a Seleft Com- 
mittee of the Houfe, appointed to try the me- 

(tf) See the 2d Stcyn. Cafe. 

fits 
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rits oF the petition of Sir, John Hon}n^oodj 
Bart* and John Curtis, Efq. complaining of an 
undue eleftion for the borough of Steyning, irt 
the county of Suflex, and which on the yth 
day of March laft was by them reported to thd 
Houfe, the right of eleftion of members to 
ferve in parliament for th^ faid borough, is 
declared to be in the " inhabitants of ancient 
** houfes, and houfes built on the fcites of an- 
** cient houfes within the borough of Steyning^ 
** being houfeholders paying fccJt and lot, and 
*' not receiving almsf * But that the petitioners 
Were not fatisfied with the faid refoliltion, and 
Were defirous of being admitted parties to op-' 
pofe the faid right of eleftion, and to have thd 
benefit of the ftatute in that cafe made and pro-^ 
Vided; upon which it wasordi^red. That the (aid 
petition (hould be taken into confideratiou upon 
Monday the 12th day of 'March next, at thd 
ufual houh 

On Wednefday the 8th day of February, a 
petition of feveral perfons whofc names were 
thereunto fubfcribed, eleftors of the borough of 
Steyningi in the county of Suflex, was delivered 
in at the table and read, fetting forth, as in the 
laft, the decifion and report of the SeleA Corn-* 
mittee in 1791 : And alfo, that James Martin 
Lloyd, Efq. and certain other perfons, on the 

firft 



^ 
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firft day of the inftant February, prefented their 
petition to the Houfe, dating. That the peti- 
tioa^ers were not fatisfied with the faid refolution^ 
but were defirous to be admitted to oppofe the 
laid right of eleAion fo reported, and to have 
the benefit of the ftatute in that behalf made 
and provided : Thar the petitioners humbly in^ 
fift, That the right of eledlion declared by the 
laid Seleft Committee, is the ancient and true 
right of eleftion for th6 faid borough of Steyn- 
ing, and therefore pray that they may be ad-^ 
mitted as parties to defend fuch right of elec- 
tion fo reported to the Houfe as aforefaid, and 
that they may have fuch further and other relief 
as to the Houfe ftiall feem meet. It was there- 
upon ordered. That the faid petition be taken 
into confideration upon Monday the i2th.day of 
March next, at the fame time that the petition 
of James Martin Lloyd, Efq. and others, is or-i 
dered to be taken into confideration^ 

On Wednefday the 7th of March, the orders 
o£the ifl and 8 th of February, relative to the 
petitions refpcifting the right of eledlion, were 
difcharged ; and the faid petitions were ordered 
to be taken into confideration on the Tuefday 
following. 

At the fame time the order of the ifl of 
February, for taking into confideratign on Tuef- 
day 
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day the 13th of March, the petition o( Jame!> 
Whitbread, Efq. and that of the eleftors, com- 
plaining of an undue eledlion and return, was 
alfo difcharged, and it was ordered that the faid 
petitions be taken into confidcration upon Tuef- 
day the 27th day of March. 

On the 26th of March, the day was altered 
to the 3d of April, and on the 2d of April the 
Committee on the queftion* of right being ftill 
fitting, and the Eafter-holidays about to com- 
mence, it was ordered, That the laft-mentioned 
petitions be taken into confideration on the 1 7th 
of April, which day was on the 4th of April 
changed to the 19th ; on which day an adjourn- 
ment of the Houfe took place, and the Com- 
mittee was appointed on the following day (a). 

The Committee appointed to try the queftion 
of the right of election having met, and the pe- 
titions relative to it being read, and alfo the 
28 Geo. III. ch. 52. § 25 — 32 : The Chairman 
informed the ' Counfel, " That the Committee 
required the Counfel for the feveral parties to 
deliver in ftatements of the right of eleftion for 
which they refpeftively contend ;*' whereupon 
Mr. Graham, on the part of the petitioners 
appellants, delivered in the following ftate- 
ment; 

{a) Sec the Votes pf this year. 

" That 
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^* iTbat the right of Elcftion of metabcrs to ferve 
*' in parliament for the borough of Steyning, 
*' in the county of Suflex, is in theconftable 
** and houfeholders inhabitants within the faid 
** borough, paying fcbt and lot, and not receiv- 
** ing alms j" and Mr. Partridge, on the part of 
the petitioners defendants, dated the right to hd 
** in the inhabitants of ancient houfesy and of 
** houfes built on the fcites of ancient houfes, 
*' within the borough of Steyning^ being houfe- 
" holders paying fcot and lot, and not receiving 
•• alms.** 

Thefc ftateihents having been read, 

Mn Graham 

Sdid, That the petition he had the honour to fup- 
Iport was of the nature of an application for a new 
trial, which the legiflature by a late ad of par- 
liament had authorized, wifely forefeeing that 
this tribunal, with the bell intentions might err, 
both as to the admiffibility of evidence, and thef 
application of the law to particular fadts. In 
the courts at Weftminfter fuch applications are 
vefy frequently made j and it often happens that 
Judges of the greateft experience and talents, 
have their deciiions fet afide upon a. more ac- 
curate invcftigation of the cafe. The ground 

'S upon 
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upon which he had to impeach the decifion of 
the former Committee, was, that their verdid, 
if he might fo call it, was againft evidence; 
and as the caufe therefore would take the fame 
turn now which it did before, except that fome 
farther traditional evidence would be given, alt 
he had to do was to infifl on the fame points 
which had been formerly urged. He then dated. 
That Steyning was a borough by. prefcription, 
without any determination of the Houfe of Com- 
mons on the right of ele6tion, which was there- 
fore to be coUeded from immemorial ufage : 
That ufage he Ihould be able to afcertain, both 
by written and traditionary evidence. Of the 
firft kind were the Journals of the Houfe of 
Commons, containing the hiftory of controverted 
deftions, where the right muft have been de- 
fcribed and afcertained, in order to decide the 
title to the feats^ The language of the returns, and 
the polls taken at the different eleftions, would 
^Ifo throw light upon the fubjed : And though 
the latter lofe their force of teftimony when the 
identity of the voters, or the capacity in which 
they voted, cannot be afcertained, it happened 
luckily for his friends that they were in poffeffion 
of a moft authentic poll, of fufficient antiquity to 
fix the true conflitution of the borough j yet not 
fo ancient as to labour under the difadvantage 
he had mentioned. This poll would demonftrate 

to 
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to the Committee, that the right was not then 
confined to loi houfes, as the defendants con- 
tend. The records of the borough will alfo 
prove, that from time to time new houfes Have 
been ercfted within the borough, the inhabitants 
of which will be proved to have voted and exe- 
cuted various returns. On the other head of 
evidence, he ftiould bring forward the declara- 
tions of old people concerning the right, handed 
down from father to foa. But this fpecies of 
evidence he thought was of a lefs fatisfaftory na- 
ture, becaufe it was difficult to fay what mo- 
tives perfons might have had many years ago to 
feprefent the right of eleftion in this or that 
particular manner ; and a ftill greater degree of 
uncertainty attaclied on modern declarations of 
the right, which generally take their origin from 
the interefted yiews of fome party by whom they 
are induftrioufly propagated. He therefore 
thought the Journals, the polls, the returns, 
and records of the borough, would furnifli the 
moft cohclufive evidence. They eflablifh the 
claim of the inhabitants at large, more clearly the 
farther back they are examined 5 and the Com- 
mittee having once afcertained the right in a 're- 
mote period, will not liflcn to evidence, the 
tendency of which fhall be to nwdify or change 
it. Mr. Graham then detailed the evidence he 
had to adduce in favour of the extended right 

S 2 of 
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of reptefentation, accompanying his flatemenr 
with obfervations on the tendency and eSed: of 
the particular parts of it ; but as he afterwards, in 
the abfence of Mr. Douglas, fummed up the 
whole, »id repeated and enforced his obferva- 
tions, I have deferred giving them till the fum* 
ming up. 

Evidence. 

The counfel for the petitipners appellants^ 
produced in the courfcofthe cafe, fcveral office- 
copies of ancient writs and returns from the 
Tower^ the earlieft of which (26 Edw. I.) was a 
return to the parliament thenholden at York, of 
two members for Steyning-Bramber. From the 
ad of Edw. III. to the 10 Edw IIL the returns 
were for Bramber and Sicyning, excepting the 
'6 Edw. IIL when there was a writ and return 
for Bramber feparate : 14 Edw. IIL for Steynrng 
feparate : 15 Edw. IIL to 42 Edw. IIL for 
Bramber and Steyning : 6 and 7 Rich. 11. for 
Steyning feparate : 38 Hen. VL and 12 Edw.IV. 
for Bramber feparate. 

. Forty returns were alfo brought from the 
petty Bag-OfEce in the Court of Chancery. la 
the 1 2th and 13th of Char. IL (the earlieft pro- 
duced from that quarter) the indentures were 
between the (heriff, of the one part, and the con- 
ftable and many others, burgefles and commons, 

of 
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of the other part, witnefling that the faid confta- 
hle, burgefles, and commons, had elected, &c. 
In the 31ft and 32d of Char. IL the burgefles, 
iohabitants, and commonalty ele<5t; alfb in' the 
I Jac. II • In 1688, the certificate of the con- 
ftable, in confequence of the letter of the Prince 
of Orange, ftated generally, That the borough 
had elefted Sir John Fagg, Bart, and Sir James 
Merton, Knight; but in the lo Will. HI. the 
indenture of return was between the (herifFand 
the conftable, and many others, inhabitants and 
burghers. The others ftated the eledors to be 
either inhabitants or burgefles, or burgefles and 
inhabitants. 

Thefe having been infpefted, the Journals 
were next referred to. 

In 1 701 , Sir Rowland Gwynne reported from 
the Committee of Privileges and Eleftions, 
<* That the right of eleftion was agreed to be 
** in the inhabitants paying fcot and lot, and 
^« not receiving alms ; and, that upon the whole 
^* there was 

« For Sir Robert Fagg — 33 

*« For the petitioner (Charles Gore^ 

^* ing, Efq.) — y>.'' 

There w*re mutual charges of bribery ; and 
the cleftiori was declared void {a). 

{0) Journ. vol. suii. p, 481, 

S3 In 



26z CASE tV. 

In 1 710, Mr. Freeman reported, " That tho 
** right of cledlion was agreed to be in the con<* 
^< (labies and houfeholders, inhabitants withia 
" the borough paying fcot ai^d lot, and not rc-i 
" ceiving alms,*' 

That the poll was thus : 

51 for the fitt;ing member (Wpi, Wallis, 

Efq.) 
ao for the petitioner (James St. Amand, 
Efq.) 
Bribery was proved on both f;des, and the 
cleftion was declared void ; and that no new writ 
Ihould iflue that feflion {a). 

In 1712^ Mr. Freeman reported, *^ Upon the 
'* petition of Wm. Wallis, Efq. complaining 
" of an undue eleftion and return of Rich. 
** Lord Bellew, pf the kingdom of Ireland, to 
<* ferve for the borough of Steyning, in the 
** county of Suffex." 

** That the right of ele^^tipn was not coq- 
« troverted." 
The poll was thus : 

55 for the fitting member ; 
26 for the petitioner. 
The conteft again turned upon bribery : the 
Committee refolved. That the fitting member 
was duly elefted : but the Houfe difagceed with 
the Committee, and the cleftion was again de- 
clared void. It was alfo ordered that no new 

(41) Jouro. vol. xvi. p. 506* 

writi 
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writ fliould iflue during that feiSon of parlia- 
ment (a). 

In 1 717, Mr. Hampden, upon the petition of 
Wm. Wallis, Efq. againft the return of Robert 
Leeves, Efq. reported, " That ihe poll was, 
^For the fitting member 62 

For the petitioner -r- 39 

But it being proved, that thirty-four of the 
fitting member's votes had received bribes, and- 
no one appearing to defend his eleftion, the 
petitioner was feated in his plac^. [t) 

Thefe entries concerning Steyning, weie fol- 
lowed by two relating to the neighbouring 
borough of Bramber in the years 1703 and 
1 7 15. By thefe it appeared, that it was agreed 
that Bramber was a borough by prefcription, and 
that the right of eleftion is in perfons inhabiting 
in ancient houfeSy or in houfes built on ancient 
foundations y paying fcot and lot. (c) 

John Shaft faid, That he was well acquainted 
with Mr. Richard Penfold of Steyning, having 
married his daughter : That Penfold had been 
employed for many years before his death, by the 
Honywood family, as agent for the borough ; and 
that he had had feveral converfations with him 
on the fubjeft of voting : That he had told him 
that the ufual mode of voting was in the inha- 
bitants living in the bopough-houfes, and pay- 
ing fcot and lot ; but that if an oppoijtion ever 

{a) Joum. vol, xvii. p. 213. {h) Joum, vol, xviii. p. 535. 
{c) Journ. vol, ziv. p« 286. vol. xviii, p. 155, 

S 4 happened 
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happened in the borough, and the matter was 
brought before a Committee of the Houfe of 
Commons, it might turn out to be a fcot an4 
lot borough. This opinion the witnefs faid 
was exprefled when Mr. Medwin boq^t the 
Chequer Orchard ; and Mr. Penfold faid he 
thought Sir John Honywood extremely in the 
wrong to let fqch purchafes efcape him, as at a 
future time it might .occafion an oppofition. I^o 
houfes were then built on the orchard. Being 
aflced in crofs-e:pmination. Whether Mr. Fen-« 
fold had explained what he meant by boroughs 
hou/es f he anfwered. That they were certain 
houfes ^ in the town that voted ; and that there 
were many other houfes, where if was not ufual 
for the occupiers to vote, 

Cbarks Groome^ who lives at Steyning, alio 
faid, he was well acquainted with Mr* Richard 
Penfold (who was a furgeon) and being about 
to purchafe in 1 780 a houfe in Steyning, had a 
converfation with him about the right of votings 
Mr. Penfold then faid, That in*confequence of 
a thr^tened oppofition to the intereft of Sir 
John Honywood, it was the intention of the 
Honywood family to have ^ furvey of the 
borough taken, and to apply in the then next 
feffion of parliament to get the right reibrained 
CO the 1 01 or 2 voters ^ for that they did not 
think themfelves fafe whilft thr right flood re« 
corded as it did, on the Journals, importing it 

to 
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to be in the inhabitants paying fcot and lot. 
The witnefs added, That he clearly under- 
ilood Mr. Penfold to mean that the right 
was in the inhabitants paying fcot and lot ; 
and faid that his father, whofe ^rnily had been 
refident in Steyning more than two centuries, in 
anfwer to an obfervation, that it was ftrange that 
fome hbufes (hould have a right to vote while 
Others had not, had given it as his opinion that 
they all had an equal right. The witnefs ac* 
Jcnowledged that he had voted for Mr. Lloyd, 
and was not on friendly terms with Sir John 
Honywood. 

John Tilly, who lived at Steyning, declared. 
That he had heard the Rev. Mr. Hopper, who 
had been Vicar of Steyning near forty years, ex- 
prefs the fame opinion. The witnefs had ferved 
the office of conftable twice : that officer is 
chofen annually, at Michaelmas, at the court- 
leet of the borough, in the following manner: 
The headborough, who is under the conftable, 
returns to the fteward a lift of perfons liable to 
ferve on the jury of the borough court Jeet, and 
ufually marks the vfoxdjufy oppofite the names 
of thofc who are to ferve : this jury, fummoncd 
by the headborough, nominates a perlbn to ferve 
as conftable for the enfuing year ; and the con- 
ftable of the year names another, one of whom 
the fteward appoints. About Michaelmas alfo, 

a court-^ 
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court-leet is holden for the hundred of Sieyning: 
The houfes within that jurifdiftion are ufually 
called hundred -houfes, to diftinguifh them from 
xhe houfes within the borough. The witncfs 
was crofs-examined, to point out in the lift he 
had made in 1 785, the name of any perfon in- 
habiting one of thefe hundred-houfes who had 
been fummoned by him, as headborough, to the 
borough court'leet; and could only name Ban- 
nifter, who lived in the tan-yard. But in 1 789, 
fevcn or eight inhabitants of hundred-houfes 
which exifted in 1785, were warned. He was 
alfo muchpreffed as to the meaning of ^ borough- 
bou/e; but perfifted in faying, that all the'dif- 
tinftion he knew of between a borough-houfe in 
the town of Steyning and another hqufe, was, 
that a borough-houfe paid a quit-rent to the 
Lord of the borough ; whereas tliere were oth^r 
houfes in the town, fome of which belonged to 
Bramber, others held of the manors of Charlton 
and King's Barns ; and fome were in the tithing 
of Bidlington. Moft of the new houfes within 
the borough have been built within ten years. 
In a re-examination he faid, That there were 
pieces of land which, in his opinion, were indif- 
putably within the borough, although no houfes 
• flood on them. He inftanced Chantry-Greetiy 
which contains about half an acre, and which 
he laid had always been reputed to be ws^e 

within 
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within the borough. He alfo apprehended that 
the gardens belonging to the houfes within the 
borough (mod of which have gardens) are 
within the borough 5 but did not recoUeft the 
name of any perfon bow dead who had told 
him To. 

Edward Toung^ jun. faid he had found a poll 
of 1734, in an old bureau of his father's while 
the firft Steyning Comftiiitee was fitting. It was 
delivered by the witnefs to the cleik of that 
Committee, and by him to Mr. Marlhal, agent 
for the petitioners appellants, who produced it 
in the fame date he bad received it. 

Edward Toung^ fen. (father to the laft witnefs) 
faid, That his father ferved the office of con- 
ftable in the year 1734 (which was proved alfo 
by the minutes of the court-leet, and the original 
return of that date) and that the fignature to the 
poll, " Edward Toutig^ Conftabl^,*' was his fa- 
ther's hand^writing : The reft of the poll was in 
a different hand. This witnefs had ferved tlic 
office of conftable, and perfifted in declaring, 
that all the inhabitants within the borough were 
fummoned to the borough court-lect ; but he 
did not pretend to know the limits of the borough, 
and acknowledged that he had never known the 
inhabitant of a hundred-houfe ferve conftable for 
,the borough of Steyning. Being afked what 
h^ meant when he faid a borough-houfe ? his an- 

fwer 
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fwer was, Houfes within the borough paying Co 
church and poor. 

Edward Hards faid he had heard that the 
number of houfes in Sieyning in i734» exclud- 
ing the Bramber-houfes, was about 130; but he 
did not know whether thofe who had told him 
(b included the Charlton and Bidlington-houfes, 
or not. His evidence was in favour of the ex- 
tended right; and he faid, that the Chequer 
and King's Arms gave votes in 1734* But it 
was faid by Mr. Charles Brown, that he haA 
given him a very different account. 

It was proved tliat Nicholas flaw joined in 
executing a return in 1 747; and tbc Rev, David 
Jenkins^ who knew him intimately, iaid, that 
Flaw and others, in the intereft of the Gorings, 
ufed to go to Steyning a (hort time before an 
eledion, and boil their pots in the flreet, to make 
themfelves confpicuous as inhabitants. He un*> 
derftood from Flaw, that the right of voting 
was in ^^ inhabitants at large, paying (cot and 
«• lot/* 

John Groom produced a taxation for the relief 
of the poor, made by the churchwardens and 
overfeers of the parifh of Steyning in 1609, and 
an afleflinent for the fame purpofe in 1734, 
figned amongil others by Thomas Groome» fa- 
ther of the witnefs, amongH: whofe papers it 
was found. The firft rate contained fixty- 

tbree 
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three names j the fccond Mr- Marfhall infpefted, 
and declared that 132 houfes within the town of 
Steyning were there rated, induding the fifteen 
Bramber-houfes and about feven or eight which 
belong to the manor of Charkon. Amongft 
the 132 are fix or feven women. There arc 
befides twenty-four land-occupiers, making in 
all 156. 

James Hope, who was the returning-officer in 
1 791^ faid he had had a converfation with Mr. 
Brown, fteward of the borpugh, twenty year^ 
ago, relative to the Chequer Inn, which was in 
two tenements. Brown faid, ** That the houfe, 
(landing interwoven with the other houfes, had 
never voted, but that it had as good a right to 
vote as any other/* He' recollefted the leather- 
fealer and the aleconners, who are officers of the 
borough, exercifing their office at the Chequer 
and Tan-yard. 

John fVheeUr, aged eighty-two, who had been 
forty years pari(h-clcrk of Steyning, had heard his 
father often fay, " That all the houfes built upon 
borough-ground had a right of voting, and that 
thofe who paid quit- rent to the .Duke of Nor- 
folk, paid to church and poor, and had no re- 
lief from the parilh, were deemed good votes ;" 
and denied that his father had ever mentioned 
to him that ancient houfes, or houfes built upon 
ancient foundations, gave the right. He men- 
tioned 
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tioned three- borough-houfcs which in 1 734 wew 
inhabited by women of the names of Bennirt^ 
Stone, and Henfon 5 and faid that James Mar- 
tin's houfe was formerly a ilable, and that his 
father had regretted he' had not bought it, as it 
would have been a good vote. He faid there 
were 105 or 6 borough houfes in 1734. The 
borough and hundred-houfes lie intermixed in 
the town* 

Richard Sbarpey aged eighty-four, confirmed 
the lad witnefles, as to Mrs. Stone £ind Mrs« 
Henfon inhabiting in 1734 two houfes within 
the borough j jind mentioned another woman ta 
have been in the fame fituation, of the name of 
Whiting* He alfo remembered Martin's houfe 
a liable, and faid it was built up before 1734^ 
and carried a vote then. Being afked, " If a 
houfe was built on a garden belonging to 
a borough-houfc, what it would be called ? He 
anfwered, " A boroiigh-lioufe." — Some impu- 
tation was thrown on this witnefs^ as having in ^ 
convcrfation given a different account of the 
right of voting. 

Mofes Miihely aged ninety-one, (aid there was 
a difpute between old people, whofe names he 
mentioned ! feme infifled that a houfe built on 
a garden of a borough-houfe, was a borough- 
houfe; and others required that it (hould be on 
an old foundation. He had lived for fifty-three 

years 
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years one mile out of Steyning, and was not very- 
pointed in his evidence. 

Mr. MedwiUy fteward of the borough and 
manor of Steyning, produced certain papers 
which he had relative to proceedings at the 
court-baron and court-leet of the borough i 
they confided of a book containing entries of 
proceedings at courts-baron and courts-leet, 
from 1675 to 1723, and of a paper contain- 
ing entries of proceedings at the fame court 
in 1726, a8, and 30, The papers compo- 
fing the book were given him by Mr. Ten- 
fold, the late fteward in 1786; the other paper 
was fince found by him at Arundel Caftle. The 
book alfo contained entries of the proceedings at 
the courts-leet, which were ufually holden on 
the fame day with the courts-baron :^ thefe 
begin in 171 2 and end in 1723. The entries of 
chc courts-leet from 1734 to 1786, were copied 
into the book by his clerks, from the original 
minutes of thofe courts which he had received 
from the relations of the late fteward, and which 
he produced. He did not knew that any court- 
baron had been held fince 1730. He alfo pro- 
duced a number of rentals for the borough^ 
which he had received from the late fteward ; 
and two original court-rolls of the hundred of 
Steyning in the 29 Hen. VIII. and 40 Eliz. 
To prove that the borough extended beyond 

the 
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. thehoufes, the counfel for the opponents read 
from the court-book, 1675 ^^ '7^3» prefent- 
ments at a view of Frankpledge, holden the 1 9th 
of October, 1722 and 1723, that the King* J 
iigb-road within the borough (tf), leading from 
the premifcs of Henry Wood to the fhooting-* 
field, was out of repair, whereupon a day is giren 
to the furveyors of high-roads of the parifli of 
Steyning to repair the fame under a penalty : 
Alfo of die latter date a prcfcntment that afoou 
way to the ^nd of the bridge in the Faircrofrs 
was out of repair, and that Robert LeeVes, the 
tenant, is to repair the fame, on or before a cer- 
tain day. 

Mr. Marihal faid that thefe roads exift at this 
day. 

The following prefentments were tead, to (hew 
that there was land within the borough : 

I. From the court- book 1675 to 1723, a prc- 
fentment at a court-baron 28th September 1699^ 
that *^ Mary Wilder, widow, who held freely of 
this borough to her and her heirs, by fealty, fuit 
of court, relief, and the yearly rent of I4d. 
and for danger^money I2d. a mefiuage, barn, 
and croft of land called Brirton's (^), iately died, 
feifed thereof, &c. and that Thomas Turner 
was next heir to the premifes^ and had alienated 

[a) Latin *• infra Burgum.** 
{h) About an acre. 

them 
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them to John Mordant.*' Rental 1732 to 37 ; 
** John Mordant, a mefluage, barn, and crofr, 
called Brittons, on the north of Steyning, 
IS. 2d/* Similar emry in the rental 1758; 
rental 1 790, for a meffnage and garden called 
Brittons; proprietor Sir John Hon wood : 
tenant, William Langford ; rent, is. 2d. 

2. At the laft-mentioned court, a prcfent- 
ment that Henry Stalman held as above, by the 
rent of 7d, " two crofts of a land-part of a 
burgage i" afterwards May's and then Mayer's. 
Mr. Marlball faid he apprehended they were late 
Brown's. Rental 1732 to 37, " Mr. John 
Brown, two crofts of land four acres, late Stall- 
man's, 7d." Similar prefentment in 1758. 
Rental 1 790, " two crofts of land late Brown's, 
proprietor, Sir John Ingram ; tenant, himfelf j 
rent 7d. 

3. Prefentment at a court-baron, 19th Oft, 

1 722, that Jane Elfon, widow, who held of this , 
borough, 8cc. two crofts of land, by eftimation, 
two acres, on the north part of Steyning, rent 
IS. 2d. one acre next adjoining by the rent of 
5d. half an acre adjoining, 3d. one rood next 
the houfe 6d. one croft of meadow, late Auften's, 
rent ^d. Another parcel of land upon the north 
of Steyning, rent 7d. and two crofts of land, 
commonly called the George Inn, rent is. 2d. 
fince the laft court alienated and fold to — — 
T Tutte, 
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Tutte, fpinftcr, ajid William Tutte, her brother, 
whereupon there happened to the Lord for re- 
liefs, IS. 2d.-^5d.i— 3d.— 6d. — yd. and ijd- 
and for danger- money for each izd. In the 
rentals 1732 to 37, and 1758 Mr, Borman was 
charged with the quit-rents of the greatcft part 
of this property, and in 1 790 Sir John Hony* 
wood. 

4. Prcfentpient at a cogrt-baron, lyth Od:* 
1 723, That Thomas Dennet held as above, two 
crofts of l^nd, ca,Ued the Faircfofts, by the rent 
9d. and alfo *< a certain p^r<:el of land in the 
Faircrofts by the yearly rent of lod/* By the 
rental 1703 to 37, Mrs, Dennet is charged 
for the above ; by tlwtt of 1758, Mr, Holmes ; 
and by that of 1790, Sir John Honywood aa 
follows 5 ** For two crofts^ called the Faircrofts, 
proprietor Sir John Honywood ; tenant, Mr. 

Richard Penfold; rent pd. for a parcel 

of land lying in the Faircroft j proprietor, Sir 
John Honywood J tenant, Mr^ Richard Penfold; 
rent lod.'' 

Mr. Marihall, fteward of the manor of Charl- 
ton, prod.ueed the court-book of the manor, 
and faid, That th^re were eight or nine houles 
in Steyniag that pay ^ quit-rent to that manor,, 
which is v?ry e^Qt^nfive as to lands. He men- 
tioned tk? George, the Chequer, and Kiag's 
Arms, now Soan^*s, ^ of the number, and fe- 

veral 
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veral others which are^in the center of the town. 
The tithing of Charlton is in the hundred of 
Stejrning, as is part of the manor of King's 
Barns. 

As much evidence was adduced by the peti- 
tioners appellants to prove that the houfcs mark- 
ed in the map, with figures from I. to XII. had 
been newly erefteti or fplir^ and that the occu- 
piers of them had voted from time to time, 
which was of courfe denied by the petitioners 
refpondents ; I have coUedtcd the evidence on 
that head into one point of view. 

I. & II. 

Laundfs and Micher% 

Were faid to be newly ereftcd houfes. Ed- 
ward Young fenior, faid, That his fon lives 
in the fecond houfc from Dog-lane. His grand- 
father, who took the poll in 1734, lived in 
a houfe built on the fame fcite. Deeds were 
produced which in 1671 and 3, convey to Gil- 
bert Dennett " a mefluage burgage or tenement, 
with a garden or orchard thereunto adjoining, 
fituate in Steyning, near unto the Singwells, 
on the fouth fide of the High-ftreet." But 
James Harding appeared to have a qualified in- 
rereft in the premifes, for in 1678 he grants to 
Gilbert Dennett all that his right, title, intereft, 
&c. in ** all that late built mefluage or cot- 
tage, with the appurtenances adjoining, near to 
T 2 Sing. 
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Singwells/* In 1692, Gilbert DeDnett con* 
veys to Elizabeth Dennett and her heirs, in eon- 
fideration of ^. 114 ** all thofc two burgage- 
mefluages or tenements, being formerly but oneT 
In 1 7C0, thcfe premifes by mefne conveyances 
came to Thomas Dennett, who by a prefentment 
at a court-baron, loth Oft. 1705, appeared 
to have alienated to. William Wallis and his 
heirs (j), fomething which he held by the rent 
of 2d. on which account there happened to the 
Lord for a relief 2d/and danger-money i2d. 

In 1723, William Dennett conveys to Edward 
Young " all that mefluage, tenement, or bur- 
gage, with the barn, orchard, and garden, there- 
unto belonging, fituate near certain Wells called 
Singwells, in Steyning, on the fouth fide of the 
High (Irect, there leading to Bramber, in the 
occupation of the faid Edward Young ;" and by 
a prefentment at a court-baron, held 17th Oft, 
1728, it appeared that Edward Young held 
freely, &c* one jneffuage lately ereRed, now in 
the occupation of Thomas Laundy, at the yearly 
rent ot 2d. Before this entry was read, Edward 
Young fcnicr, faid, That he had heard that his 
father built a fmall houfe at the end of his own, 
which Thomas Laundy occupied, and after him 
one Cooper. From this it was argued, that 
two houfes had been newly erefted on Gilbert 
Dennett's premifes, which had carried votes: 

(tf) The entry was impcrfed^. 

• ift. 
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ill. L^undy's; and, 20. Michers, alienated to 
Wallis in 1700, which now belongs tq Si-r John 
Honywood, and was aUowed to be an old 
borough-houfe, and the occupiers of which had 
all along voted, nomas Laundy figned a return 
in 1727, and his name was on the poll of 1734, 
without a quere^ though a witnefs of the nanfie of 
Peckham faid he had heard he was objeded to 
by the boroughrmen, on account of living in 
the alehoufe next to Young's, but was not 
prefent at the time. Laundy was alfo head- 
borough in 1734, and was fworn on the jury in 
1736, ^8, and 47. Peckham faid he built 
Laundy's houfe in 1726, and that there was no 
old foundation there. As to Michel^s houfe, 
Edward Young fenior, faid he had heard, that 
the ground on which it Hands, which is feparated 
by a guiter from his fon's, had been fold off 
from the premifes which his father purchafed. 
Michers houfe was proved to have been occu- 
pied before his time, by Philip Langford, Simon 
Smith, William Scutt, and Francis Butcher. 
Langford executed a return in 1727, and voted 
in 1734. Smith was on the jury in 1737 and 
J 741, ^nd an alecqnner in 1738, William 
Scutt figned a return in 1 754 and 1 761. Butcher 
was on the jury and a leaiher-fealer in 1763; 
Qn the jury in 1770 ; and in the lift of fuitors 
tP the borough court-leet in 1786. 

T 3 The 
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The following entries from the rentals wero 
read relative to this houfe : Rental 1 732 to' 1 737, 
a meffuage in Singwell-ftreet; proprietor, Duke 
of Chandos ; rent 2d j tenant, Philip Langford* 
Rentals from. 1757 to 1762, The heirs of the 
late Sir Robert Fagg, pA)prietors , a mef- 
fuage in Singwell-ftreet, rent 2d. tenant WiUiana 
Scutt. Rental 1763 to 1765, Sir Johti Hony- 
wood proprietor of a meffuage in Singwell, 
rent 2d. tenant William Scutt. 

On the other hand, the counfel for the de- 
fendants denied that MichePs houfe was derived 
from Dennett I and read a deed conveying in 
1 72 1, a meffuage or tenement, land, ground, 
^nd othA appurtenances, from IVilliam fFallis 
to th? Duke of Chandos, frotn whom the pre-* 
mifi^ ultimately came to Sir John Honywood. 
This deed recited, that the premifes were lately 
in the occupation of John Dennett ; but that 
they had been conveyed to Mr. Wallis in 1 704, 
by John Groom. The deed dicj not defcribe 
the fituation of the houfe ; but a witnefs of the 
. name of Pcckham faid, that he remembered 
Michel's houfe occupied fome time ago by one 
Dennett -, and feveral witneffes faid, th^t Scutt, 
who voted for this houfe in 1754, lived in an 
old borough-houfe. To this the counfel for the 
opponents anfwered, that the fingle circumftancc 
of a perfon of the name of Dennett living there 

fo 
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To long ago, was not enough to kktitlfy the 
hoirfe to be that conveyed to Wallis^ as there 
might be leveral of that nam^. They faid the 
Committee would expert more deeds to clear up 
the point j which however were not produced, 
and relied upon the i^vidence of Eajfort^ thdt 
MicheFs hqufe wasthe only one Sir John Hony- 
wood had in Singwell at the time of the laft 
election, and the fimilarity of the rent paid by 
the Duke of Chandos, viz. 2d. to that paid by 
Mr. Wallis for his purchafe in 1 700, whofe pro- 
perty was traced by the . rentals to Sir John 
Honywood. As to the declarations of the wit- 
neffes that Scutt's was reputed an old borough- 
houfe, they anfwercd, that they only Ihcwed their 
appfehenfion of what conftituted an old botough- 
bottfe; and accounted for the miftaken tradition 
of Che right. 

III. 

Vrefcof^ (now) MarJhaWs 

Was faid to be newly built. John WheeFef , aged 
eighty-two, faid, That in 1734, the Rev. Mr. 
Prefcot occupied tne houfe which Mr. Marftiall 
now poffcffes : Prefcot had no other houfe, and 
his name Was on that poll. This houfe appeared 
to pay a quit-rent of 4d^ to the Duke of Norfolk. 
Richard Sharpe faid, he remembered the build- 
ing of it. Marftiall was on the jury in 1788 : 
But Mr. Charles Brown laid, that Hurdes had 
T 4 told 
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told him, in a converfation, that Prefect's hoiife- 
was built on a piece of ground taken from his 
father's garden, and that it had no vote ; which 
Hardes denied. Peckham faid that Prefcotwas, 
in his prefence, rejefted in 1734, becaufe his 
houfe was built on a gatden ; but being prefled 
on this point, he faid he was not certain ; and 
that it was after 1 734, 

IV. 

Far ley's and Eajlonh 

Were faid to have been one houfe fplit into 
two. Prefentment by the homage at a court- 
baron, 28th Sept, 1699, " That Robert Hold- 
ing, who held freely to him and his heirs, by 
fealty, fuit of court, and relief, when they (hall 
happen, and the yearly rent of 2d,/^r/ of a mtf^ 
fuage and garden in Steyning, lately died feifed 
thereof: Relief 2d, danger-money i2d," 

Rental 1720 to 1726 : "Thomas Holding 
for his meffuage on the weft part of the Church- 
ftreet, late Groomes ; tenant, Thomas Holding ; 
quit-rent, 8d." 

Rental 1758 : Thomas Holding and Richard 
Gray, a meflliage on the weft fide of Church* 
ftreet ; rent, 8d. tenants, Thomas Holding and 



Rental 1782: Sir John Honywood of him 
for a meffuage on the weft fide of 'the Church- 

ftreet. 
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ftreet, late Holding^s, 8d ; occupiers names, Ste- 
phen Farley, John Eafton. Rental 1790, the 
fame entry. Bannifter faid the hoiifes were 
under the fame roof. The occupiers weie 
proved to be Thomas Holden (for fo he figned 
his name) John Hunt, Richard Gray, Stephen 
Farley, and John Eafton. Thomas Holden and 
John Hunt figned a return in 1721, and alfo 
appear in the body. John Hunt the fame in 
1727. Thomas Holden was alfo on the jury in 
1720. Eafton figned a return in 1759. Parley 
was on the jury in 1 7 70, 7 1 , 80, 83, and aleconner 
in 1 78+. Several wirneffes called by the appel- 
lants faid, that both thefe were reputed borough- 
houfes. The covinfel for the defendants ob- 
ferved, that no conncilion was proved between 
the Holdings. 

V. 

Peto's 

Houfes were faid to be two rnade out of one. 
Prefentmcnt at a court-baron 1792, that Willian^ 
Squire, " who held freely, &c. one mefliuage 
^nd one garden by fealty, fuit of court, relief, 
and the yearly rent of 1 d. lately alienated and 
fold the meffuage to John Peto and his heirs, 
&c." who was admitted to the fame. 

To prove that this houfe. had been divided 
into two tenements, the following entries were 
read; 

Rental 
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Rental 173Z 1037 : " Proprietor JohnPytoe, 
mcffuage and garden, weft part of Church- 
ftrect, late Bryant's, rent id.'' 

Rental ^758 :^ *^ John Peto, meffuage and 
garden, id. tenants, John Peto and John 
Wheeler junior/* 

Rental 1790 : A meffuage and garden, Mrs* 
Peto ; rent id; tenants, Richard Thornton, 
Edward Whitten junior. Thomfon* faid he 
knew Thornton's and Whitten's houfes, and 
never heard but that they were always reputed 
to be old borough-hoiifes : Jofcph Lee fiiid the 
fame thing : Peto, fenior and junior, were on the 
poll of 1734, next to one another, and figned the 
return, their names being in the body: A £en^ 
jamin Wheel alfo voted, but was queried oqi 
that poll ; Wheeler faid, that the two Petes 
lived in 1734, in ThcMrnton's and Whitten's 
houfes, and had no other houfes that he knew 
of: The occupitrs were proved to be Peto 
fenior, Peto junior, James Jenner, Richard 
Thornton, and Edw. Whitten: Jennt r was on the 
jury in 1774 and 75, when he \a^s alfo an ale- 
conner ; and was alfo oii the jury Jn 1 786 : Peck- 
hanfi, called by the defendants, feid, That wher^ 
he was an apprentice his mafter bought this 
houfe, which was reputed to be a borough-houfc, 
and made two votes out of it, by fplittrng it : He 
had been at feveral eleftions, but never kne'v 
any objedions made to the inhabitants of thefe 

houfes 
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fcoufes voting ; this, however, he afterwards cor- 

cedted, by faying an objeftion was made to one, 

viz. Whitten*s, for which he faid Benjamin 

Wheeler voted in 1734,, as he Hved there; but 

there were two Benjamin Wheelers in 1734 

The counfel for the defendants allowed that the 

evidence might prove that Peto's hoiife was fplit 

into two tenements, but denied that it proved 

Jthat the houfe was not an ancient bprough^ 

houfe. 

VL 

Was faid te 'be a new houfe. John Wheeler 
faid, That he remembered James Martin^% 
houfe zjiable ; It was afterwards converted into 
a houfe ; his father was about to purchafe the 
ftable and a piece of ground, and faid, if he 
had built there he (hould have had a good vote. 
The houfe now belongs to Sir John Hony- 
wood. Richard Sharpe, aged eighty-four, con- 
firmed Wheeler, as to Martinis lioufe having 
been a ftable ; he alfo faid, that it gave a vote 
in 1734 : But Peckham, called by the other fide, 
faid it was not built on any part of the ftable 
which is now a cellar. Henry Temple, who was 
proved to have occupied the houfe before Martin, 
voted in 1734, and was fwom upon the jury in 
1736, 40, 44, 46, 47, 54, 60, 61, #2, 63. 
Martin was on the jury in 1765, 67, 70, 71, 73, 
*jAj an aleconner in 1775 and 86; on the jury 

in 
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in 1776, 77, 80, 83 : Temple's name was ontho 
poll of 1 734, next to the two Petos ; and it waa 
faid by a witnefs, that there was only one inter-, 
vening houfc which at that time belonged to 
Madame Stone, who had no faggot in 1734. 
From this the counfel for jthe appellants inferred,^ 
that he was called up according to the order of 
bis houfe, and voted in right of what had be^ 
defcribed as a (lable^ 

VIL 

Was faid to be a new houfe. Prefentmeni 
at a court-baron, 23d 06t. 1718: " That 
Abel Muzzell, who lately purchafed of Eliza^s 
beth Thuifton one toft or parcel of land^^ 
upon which a barn lately flood, holden of thi^ 
borough by fealty, fuit of court, an^ reliefj^ 
when they (hall happen, and the yearly rent of 
pd. and for danger-money i2d; fince the laft 
court, erefted one meffuage upon the faid toft 
or parcel of land ; and that the faid Abel being 
prefent in court, paid a relief and danger- money 
aforefaid, and acknowledged to hold ;he faid 
meffuage by fealty, fuit of court, and relief,, 
when they (hall happen, and for danger-momey 
lad, and did fealty." In rentals from 1720 to 
1726, and from 1732 to 1737, Abel Muzzell 
was charged ** for a new houfe pd. which he 
appeared to occupy himfelf. In 1758, William 

Muzzell 
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MuzzcU was charged " for a new houfe in the 
back-lane 9d. tenant, Richard Rofier." This 
houfe came to Edward Young in right of his 
wife; he faid he thought it a borough-houfe, 
the occupiers of it having always voted. Abel 
Muzzell figned a return in 1727, his name being 
in the body, and was one of the jury at the 
courts-leet in the years 1720, i, 2, and 3. The 
occupiers fince were Rofier and Grevat. Kelfy, 
called by the defendants, (aid, the houfe was al- 
ways reputed a good borough-houfe. Grevat 
voted in 1790. 

VIII. 

BorcomF% 
Was faid to be a new houfe. Prefentment 
at a court-baron, iith Oct. 1709, " That 
John Bennett and Mary his wife, who held 
freely of this borough to him and his heirs 
by fealty, fuit of court, and relief, when they 
(hall happen, and by the rent of 1 od. one mef- 
fuage and one garden, with the appurtenances, 
lately alienated and fold to John Borcomb jun. 
and his heirs, a piece or parcel of the aforefaid 
garden j upon which there happened to the 
Lord a relief of lod. and for danger-money 
I2d. 

Court-baron, nth Oft. 17 10, prefentment: 
** That John Borcomb jun. lately erected and 
huilt a mefluage or tenement, and manfion- 
houfe within the borough aforefaid, upon a cer- 
tain 
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tain piece or parcel of garden-ground, which was 
lately purchafed from John Bennett and Mary 
his wife, which purchafe was prefcnted at the 
laft court holden for the manor and borough 
aforefaid -• And the rent is apportioned one penny 
etnd^ fraction of a penny : The faid John made 
fealty to the Lord, and paid a relief of id. 

Rental 1 720 : John Borcomb for a meffuage 
and garden ereftcd, taken out of the above croft, 
i|d. 

Rental 1 784 : John Borcomb for a meffuage 
and garden i|d. j arrears 17 years; occupier* 
himfelf. John Borcomb fenior, and John Bor- 
comb junior, ligned a return in 171 1, their 
names being alfo in the body of it, and the name 
of John Borcomb was found in three fubfequent 
returns; and of John Borcomb junior, on the 
juries at the courts-leet, from 1 7 1 2 to 1 7 1 7, and 
in 1 723. Harry Borcomb appeared on the juries 
in 1763, 644 66, 67, and figned a return in 
1761. This houfe was afterwards occupied by 
one Shepherd ; and a witnefs of the name of 
Thomfon, produced by the defendants, who was 
upwards of eighty years old, faid it had always 
been called an old borough-houfe. 

On the other hand, the counfel for the de- 
fendants produced a leafe and releafe, dated 
1722, by which John Cover and Mary his wife, 
convey to John Borcomb a mefluage, tenement, 
garden, orchard, &c. adjoining to a meffuage or 

tenement 
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tenement of the faid John Borcomb, fome time 
fince ereded and built, and now in his own occu- 
pation, on the north-weft, and to a mefluage 
of his father alfo John Borcomb, on the fouth- 
caft. A fine was levied of thefe prcmifes in 
17365 and they now belong to Sir John Hony- 
wood. From this it was argued, that Borcomb 
junior had two houfes, an old and a new one ; 
and that the evidence was improperly applied to 
the new one, as he' might have vottd for the old 
houfe : But it was obferved in the reply for the 
opponents, that he figned a return in 171 1, im- 
mediately after his new houfe was built, and be- 
fore the old one was conveyed to him. 

IX. 

Edward Readers 

Was laid to be a new houfe. Court-baron, 
loth Oft. 1705: Prefentment, " That Ed- 
ward Burt, who held, &c. one mefluage and 
one garden upon the north part of the ftreet 
of Sieyning, by the yearly rent of 7d. fmce 
the laft court, alienated and fold the premifes 
aforeiaid, iinto Wm. Eicltenor, and his heirs, 

13th Oft. 1 707, William Kichenor being one 
of the homage preientment, that the faid Wil- 
liam had fold to Thomas Whiting and his heirs, 
** one piece oj; parcel of land, part of the garden 

'' adjoining 
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adjoitiing or appertaining to the meffuage of the 
aforefaid William, and in which the faid William 
now dwells, lying on the eaft part of the afore- 
faid meffuage of the aforefaid William ; and 
upon the weft part, to a meffuage or tenement 
of Sir Robert Fagg, Bart. — rent apportioned 
3{d. to each. 

Court-baron, i3ih Oft. 1708, prefentment : 
That Thomas Whiting died, feifed of " a mef- 
fuage lately ereSled, and one garden, upon which 
there happened to the Lord for a relief 3|d. and 
for danger-money 1 zd. 

Rental of 1720, Ann Whiting, widow, a meC* 
fuage, barn, and ftable newly ereded and taken 
out of Kichenor's rent 7d. tenant Anne Whit- 
ing. Rental 1784 ; proprietors names. Sir John 
Honywood for a meffuage and garden, rent 7d. 
arrear four years. Occupiers names, Edward 
Reade, written over James Sharpe, which name 
had a line drawn through it. This rentdl, Mr, ' 
Medwin fuppofed, was made by Mr. Penfold, 
the late fteward's direction, fome part of it being 
in his hand-writing. By other rentals, Ann 
Whiting appeared to poffefs this houfe in i737> 
Widow Kid in 1758, and Sir John Honywood, 
the prefent owner, in 1782 ; the tenant being 
then James Sharpe. Kelfey faid Jie had voted 
twice for this houfe : Thomfon called it an old 
bcrough-houfe ; Kelfey faid Mrs. Whiting had 

no 



S T E Y N I N G. 289 

no fkggot in her houfe in 1734* The occu- 
piers were Whiting, Thomas Kidd, James 
Sharp, aud Edward Reade ; Kidd ligned the re- 
turn of 1 741 : Reade was on the jury in. 17 69, 70, 
71, 78, 79, 81, and 86, and voted in 1790. 

X. 

FincFs and Cox^s ' 
Were faid to be two houfes made out of one. 
By a prefentment at a court-baron in 1708, and 
fubfequent rentals, it appeared that the Gorings 
held " a mefluage and garden, foiith fide of the 
ftreet, late Ilenlliaiw's ;" in 1708 this was in the 
occupation of one Peters : In 1 726 it was empty, 
but in a rental " 1759 to 1762,'* Sir Chailes 
Goring is charged for a mefTuage and garden 7d. 
tenants Richard Leafli and Thomas Finch. 

Rental 1790, " mefiuage and garden, Sir 
John Hony wood the proprietor ; tenants W il- 
liam Finch and Edward Cox." A witnefs 
of the name of Wheeler, called by the ap- 
pellants, faid that both Finches and Coxes 
were reputed to be old borough -houfes ; but 
Peckham faid he remembered the houfe being 
rebuilt, and that there were two old foun- 
dations there. To this it was anfwered, that the 
prefentments only mention one houfe. 

XI. 

Houfe was faid to be newly ereded. Edward 

Sharpe faid, he remembered when James Lang- 

U ford^s 
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' ibrd's faoufe was not built ; a (bed to iet up 
deals in wds all that flood where it nov {lands: 
James Langfordwas on the jury in 1756, 64, 
67, 69, 7z, 73, 74, 76, 82, a leather-fcaler; 
in 1762, 65, 68, 72, a leather fealer, and on 
the jury in 1779, and executed a return in 1774; 
a leather-fealer in 1780, 8 z, 83^ 84, 88, and on 
the jury in 1787, Lee fiiid that both the Lang- 
fords always voted, (SeeNow 2 ) 

XII. 

The George Inn 

Was faid to be a new houfe. PrefentnaenC 
at a court-baron 23d Oft. 1718, That Mar- 
. chant, who held freely to him and his heirs 
the weft part of an orchard, rent i s. 2d. late in the 
tenure or occupation of Herwy Parker, fince the 
lad court alienated and fold the premifes to 
Robert Leeves, Eiq. who was admitted ; JLeeves 
voted in 1734. Rental 1758, " Mr. Leeves 
for the weft part of an orchard, larce Marchatu^s 
IS. 2d. tenant Robert Smith." 

Rentals 1763 to 65, and 1780, " Mr. Soveld 
for the weft part of an orchard, late Marchant's, 
IS 2d ; tenants, ift. Wm Stonam ; 2d. John 
Butcher. Wheeler faid Stoveid's houfe is the 
George Inn, occupied by Welling 5 but being 
afked whether he had heard his father fay if 
Wellings carried a vote ? he anfwered, ** Not 
Wellings alone j there was an end belonging to 

Wellings, 
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Wclliogs, which he faid was a vote ; I mean, 
the Little End was a vote j'^ but he had never 
heard a reafon given for this declaration. Jofeph 
Lee faid it always voted in his time j but Kelfy 
faid it was once queried 
. The occupiers were Richard Newport, Ro- 
bert Smith, John Butcher, and George Welling : 
Newport was on the jury in 1747. Smith was 
cryer of the borough-court. John Butcher was 
on the jury in 1766, on the jury and an alecon- 
ner in 1767, on the jury in 1768, headborough 
next year, and frequently filled thefe offices af- 
terwards. Welling was on the jury in 1788. 
The counfel for the defendants obferved, that 
the entries were of the weft part of an orchard, 
after the parole evidence proved that the Inn was 
built, and were therefore inaccurate ; they alfo 
relied on the prefumption, that the litfle end was 
Van old houfe, or built on an old foundation. 

The counfei for the petitioners appellants 
having clofed their evidence^ 

Mr. Graham 

Said, That an anxiety to prevent any lofs of 
the time of the Committee, had induced him in 
the neceflary abfence of Mr. Douglas, to un- 
dertake the tafk of fumming it up, which did 
not properly fall within the Iphere of his duty. 
After ' recalling to their minds the different 
rights for which the parties contended, he ob- 
U 2 fervcd 
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ferved that they agreed in this particular, that 
the houfes muft be within the borough^ vrhkh 
had freed him from the ncccflity of afccrtaining ' 
its limits ; for when this Committee (hall have 
decided that the right of voting is in the one or 
the other clafs of inhabitants, they will have de- 
cided a moft important queftion, and will only 
leave open to future difcuffion, what from its 
nature muft be fo, the queftion of boundarj*-, 
which will arife whenever particular houfes (ha||^ 
appear to have been built on doubtful fituations. 
He obferved that the agreements of 17CI and 
1710, fpeak of a diftrift apparently fimple and 
well underftood, the borough of Steyning ; and de- 
clare the rrght to be in the inhabitants, or inha- 
bitants houfeholders, paying fcot and lot, in ge- 
neral terms apparently equally plain. The right 
is ftated not to have been controverted in 1 7 1 2 : 
a period fo near the former, that the interval 
cannot be fuppofcd to have given birth to a new 
apprehenfion of it. It is true that the refolution 
of 171a qualifies the word inhabitants (which 
of itfelf may extend to lodgers and inmates) by 
reflraining it to houfeholders : But when the 
Committee and the parties were thus employed 
in defining the right more precifely, is it poffible 
that they (hould have left their definition fo im- 
perfeft as to defcribe by fuch general words as 
houfeholders inhabitants, the inhabitants of a 
few particular houfes ? Had thofe words beea 

ufed 
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«fed in a refolution of the Houfe of Commons, a 
fimilar explanation of them would not have been 
admitted ; and though liftened to for a moment 
by the Prefton Committee in 1781, was rejedted 
when the abfurdity of it was feen {a). It is true 
tliat in the neighbouring borough of Bramber a 
right prevails fimilar to what the defendants con^ 
tend for in Sieyning; and an argument was 
formerly drawn from the joint returns for thefe 
two places, that the right muft have been the 
feme in both : But it is impoffible to fay which 
was the borough in thofe times, and which word 
is to be confidered as the epithet ; and there- 
fore if Bramber had not the right to return 
members to parliament (which is equally proba- 
ble) the argument is inconclyfive. Again, the 
early return for Steyning^Bramber is evidently 
a return fot one borough : But though two bo- 
roughs were created out of one, it does not fol- 
low that fimilar rights were beftowed on each. 
At the point of divergency the rights may have 
commenced to differ, fuppofing them previoully 
to have been the fame. Accordingly, in 1 703 the 
right of voting in Bramber is emphatically ftated 
to be in the inhabitants cS ancient houfesy &cc. and 
the words, within the borough^ ufed in the ftate-^ 
qieht of the right in Steyning, are omitted as un» 

(tf) 3 Liid. 226 and 245. 

U 3 ^ ncceffary. 
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ntceSkry. The borough is near to Stcyning, and 
their houfcs intermix. Is it then poflible that 
in fo (hort a fpace of time as between 1 701 and 
1703, the Committee of Privileges (hould have 
reported the rights of two neighbouring boroughs 
fo differently, and ftill have meant the fame 
thing ? On the contrary, he thought the differ- 
ence of expreffion a ftrong proof of the difference 
of right. It was alfo faid, that the borough 
partook of the nature of burgage-tenure, although 
the diftinftive niarks of the burgages were loft : 
But allowing that the tenure originally was bur- 
gage, it does not follow that the right of voting 
was confined to the tenants of burgages* In 
Lewis and Shoreham (ancient boroughs in the 
fame county) the right of voting is extended to 
the inhabitants who pay fcot and lot : A cir- 
cumftance which might be explained by the fup- 
pofition that the right was anciently granted by 
charter from the crown to the inhabitants at 
large, or elfe adtually exercifed by them for fuch 
a length of time as to create a prefcription in their 
. favour. In burgage-ptenures, the conveyance of the 
freehold for a day give$ the right j but here no 
change of the freehold afFefts the occupier. His 
friends on the other fide, in order to fupport the 
propofition they contend for, ought to prove that 
the fame number of houfes have immemorially 
cxifted in the borough ; for if the number fhall 

appear 
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appear to have changed from y'ear to year, tlie 
preiumptiofi will be ag^mft their cafe : But thisi 
is the fad. In 1 734 all the liogfes in (h^ t(fwm 
of Steyning were rated, aaK>unting to 130 ; it is 
fair to fuppofe that the ra(e of 1 609 was go* 
verned by th^ fame rule, for otherwife we muft 
iiippofe that the pari(h-a£cers violated their 
duty, as pointed out by the 43d of Elizabeth : 63 
however are all that are rated in that year, from 
which if we dedud thei4Bfamberhot4es»the rate* 
able houfes in the borough will be reduced to 49 1 
But it can hardly be contended that 67 houfes 
which might have carried the right, wore omitted^ 
when fuch an omiiQon would endanger the right. 
In 1701 and 1 710 the numbers on the poll an: 
about 70 ; but in 1734 they were increafed by 
35 • 105 poll that year without oppoiition, al* 
though there was a very ftrong coateft, and five 
candidates. One appears to have been rej«d<» 
ed, as a witnefs faid, beeaufe bis hqufe was un* 
finiOied. Add 105 to the fourteen Brambet 
houfes, the five occupied by women (a), and feven 
in the manor of Charlton, the amount is nearly 
the number of which the tcwn is faid to have then 

(a) Four women only were proved to have inhabited bo* 
rough -houfes in 1 734, by the evidence for the appellants; but 
in the cafe of the defendants, Henry Johnfon, aged 87, faid 
that in 173^4 he lived at th« tan-y»rd, wad took a borough- 
boufe of widow Martin (the fifth) and then went to vote. 
U 4 con- 
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confided : But if 101 perfons only can havethe 
right, as has been contended for by the defend- 
ants, how are we to account for 105 having 
voted ? On the contrary, as there were five wo- 
men in borough-houfes, he might contend that in 
i734one hundred and ten houfes carried t^eright. 
Mr. Graham then enumerated the houfes which 
appear to have been lately built, and the occupi- 
ers pf which attended the borough-court-leet, and 
fromtimeto timevoted and executed returns. The 
evidence refpefting thefe T have colleded into 
one point of view. From this he argued, that in 
1710 and 1734, the right was differently under- 
ftood, and that nothing fince could have changed 
it. But they have attempted to fay, that none 
were ever fummoned to the court-leet of the bo- 
rough but the inhabitants houfeholders of ancient 
houfes. Allowing that this faft were proved, which 
it is not, the conclufion they draw from it would 
not be juftifiable ; for by law the officers of every 
court- leet are bound to fummon all the inhabit- 
ants within its jurifdiftion, which if they ne- 
glefted to do, they muft have committed a breach 
of duty. Befides, there are prcfentments at that 
court of lands holden of the borough, and of 
roads and ditches as nuifances ; which negatives 
the idea that the borough confifts only of houfes 
unconneAcd with each other, forming a whimfi^ 

cal 
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cal platform, as it were, totally repugnant to the 
nature of ancient burghs. There is nothing in the 
teftimony of the old witneflcs to induce the Com- 
mittee to rejed their evidence ; though ftriftly 
crofs examined by counfel about borough and 
hundred-houfes, they remain inflexible in the 
opinion Handed to them from antiquity, that 
borough-houfcs were nothing elfe than houfes 
within the limits of the borough, or, as others fay, 
paying a quit-rent to the lord. The Committee 
had heard from them the fecret opinion ot Mr. 
Brown and Mr. Richard Penfold, ftewards of 
the borough, and agents for the Honywood 
family {a) ; they declare the right to be in bo- 
rough-houfes, without defining what a bo- 
rough-hoiife is ; but the latter is heard to fay, 
though with regret, that if the matter.^yas fifted, it 
would turn out to be a fcot and lot borough ; 
and therefore an application to parliament was 
propofed, which probably was not attempted, 
becaufe it was found impradicable. As to the 
houfes within the manors of Charlton .and King's 
Bkrns,and the tithing of Biddlington giving votes 
for the borough of Steyning, he believed it was 
not unufual in fcot and lot boroughs for houfes 
to carry votes, although, ftriftly fpeaking, they 
were in a different diftrift. Whatever judg- 

(tf) Sir John Honywood was faid to be the owner of fixty 

of the aittcient houfes. 

ment 
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menc the Committee might pais on that fubjcft, 
he trufted that, allowing only fo much weight to 
the former deciiion as it deferred, they would 
be of opinion that the evidence was much in fa- 
vour of tliat fide of the queftion which he bad die 
honour to fupport, or at leafl, that in a doubtful 
cafe, the common law-right of voting ought to 
prevail. 

Mr. Graham having finilhed, • 

Mr. Partriikje 

Said» It was his turn to addrcfs a Committee 
who, for the firft time, were to decide finally a 
right of eleftion, which for feme time pall had 
been the fubjeft of much litigation (a). This he 
did under the advantage of a previous verdi<% 
in his favoyr ; and though his friendsjon the 
other fide had had the benefit of a five days 
hearing, he trufled it would ^t this moment be 
thought probable that the evidence he fhould 
produce would fully juflify tl^ decifion of the 
former Committee. The right of eledion, he ap- 
prehended, was to be coUefted either from tlie 
ancient hiftory of the place i or, if tlmt appeared 
inconclufive, he thought no better rule could be 
adopted than the modern ufage of the borougji, 

(a) It will perhaps be neceflary to remind the rejwief, 
that the whole of the appellants cafe was not difclofed when 
Mr. Partridge addreffed the Committee. 

Accordingly, 



S T E Y N I N G, 299 

Accordingly, the. firft head of e^dence whicti 
the other fide rely on, is what arifes from th^ 
old returns. But in thefe inftruments of fo ea^ly 
a date as the reign of the three firft Edwards, 0$ 
even the fourth of that naiue, the rights of e^cc-i 
don are fo obfcurely defined, that no a^cun 
ipite conclufion can be drawn froq;! them.. Thq 
eleftors are ufually called burgenfes: a wor^ 
which is equally applicable to both ftatempi^ 
^d may be referred to a limited as well a^ 
' more extended right. But it is remarkable tha;,; 
after having given in a few of thoTe old return^,^ 
bis adverfari^s had pafied tg the nth and T2^tl^ 
of Charles II. Perhaps they did fo, becaufe tb€^ 
firft return after the reftoratioa mentions the con^ 
fi^bU ; whom in his ftatement he had decl^r^ 
Co be ^ efl^ntial perfon in the borough. Ia 
1 66 1 the burgefies inhabitants and commpnr/ 
alty return ; a^nd aftetwards the conftable, iaK%^ 
bitants, and commonalty. Thefe expr-effioDSr 
prove tpi^ puch for the appellants^ and thei^^i;e^ 
do not eftablUh their cafe j for copmonalty fol^- 
lowing inhabitants, neceffarily means (bmething 
more, and at all events does not defcribe ac-. 
curately an inhabitant hpufeholder. There i% 
a return in the reiga of Queen Mary by the bur- 
gcfles, freeholder 5 9 and inhabitants :-t- an ^x^ 
preffion rnore appropriate to the ftatement of thft 
defendants. In 1 700 the conftabk, inhaUtaniSsj 
* U and 
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and burgers return ; and the words burgers or 
burgefles, he believed, were to be found in all 
the fnbfequent indentures. From this, he only 
meant to argue that the language of the returns 
tvas as applicable to hisftatement as to the oppo-r 
fite one, and prepared the way for the evidence he 
had to produce, that the inhabitants at large had 
never voted for the reprefentati ves of the borough. 
He had hitherto confidered the fole returns for 
Steyning; but that formerly Steyning and Bram- 
ber made joint re.turns to parliament, was incoq- 
trovertible. Th^fe returns are preferyed for the 
fpace of 70 years, during which time the two towns 
return two members. The continuity and inter- 
mixture of their houfes may poffibly fugged the 
reafon j but at all events he thought the faft af-- 
forded A very ftrong prefurnption, that the right 
of eleftion was the fame in both. But if it was 
fo in the reign of Ed. I. what has Occurred fince 
to alter it ? Mr. Graham felt himfelf embarraffed 
in accounting for th.e change, and had fuppofed 
that a new charger was granted to the inhabitants 
of Steyning ; but this he h^d not proved ; and 
the argument ncccflarily prefumed a different 
right to have exifted till the acceptance of the 
grant. As to the agreements at 'the bar of the 
Houfe of Commons, he obferved that they were 
the afts of parties, in which the eledlors of 
ihcf *be>rough wiere hbt concerned.' The firft is 
: .:p ' as 
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as much too general as the language of the re- 
turns ; it is accordingly reftrained by the fecond, 
but into that the confluble is introduced, which 
again furnifhed a (hade of colour in his favour: 
the other entries on the Journals prove nothing, 
for they relate folely to cpmplaints of bribery. 
As it was therefore neceffary to inveligate the 
matter farther, he fhould make a few obfer- 
varions on the topography of the borough, which 
was illuftrative of the ufage he contended for : 
The town of Steyning was compofed, if he might 
fay fo, of five different diftrids; the borough of 
Steyning, part of the borough'of Bramber, houfes 
and lands holden of the manors of King's Barns 
and Charlton, and part of the tithing of Biddling- 
ton. Thefe diftridts cannot indeed betracedbyonc 
line of boundary, the houfes and lands within 
them being interfperfed amongft one another. 
but in this refpeft they bear an analogy to many 
counties and parifties, in the middle of which 
are found fpots of ground that belong toother 
counties and other pariflies. The inhabitants of 
the four laft divifions. He infifted^ had no right to 
vote for the borough of Steyning ; they are with- 
in the jurifdiftion of the hundred of Steyning, 
for which the Duke of Norfolk holds a feparate 
court ; and the houfes in which they live are, by 
the tradition of the place, ftiled hundred'ho\i{t%; 
in contradiftinftion to thofe of the borough. It 

was 
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was ihdced proved that the conftable and four or 
five others came to the hundred-court to repre- 
icnt the borough of Steyning (a) ; but th^y did 
not conftitutc any part of the court, they merely 
fiuwtd their heeds there, according to the cxprcf- 
iion of the old roUs, as to a fuperior court : 
Charlton and Biddlington do the fame as fe* 
parate difbri(^s, and feem on that account fuffi- 
ciently diftinguiOied from the borough of Steyn- 
ing. To the obfervation that all the inhabit- 
ants ^ugbt to have been fummoned to the bo^ 
rough court-leet, he (hould only reply, That ftrong 
fafts will generally overthrow mere argument ; 
beiides, he had as good a right to affume th^ 
certain diftri<3:s were not part of the borough, 
and that on chat account the inhabitants of them 
were excluded from the borough court-leet, as 
his fdexKis on the other fide had to ajGTume that 
they were part of the borough, and that their cx- 
clufion was illegal. Tlie committee would lee by 
the hiftory of thai court, that from 1 730 to 1 786, 
fuch perfons alone as inhabited old houfes, were 
iumrnooed there,and did fuit and (ervice. During 
this time he was intruded that the manner of 
keeping the court was prccifely and uniformly 
the fame, that tlie juries were regularly appoifii> 

(a) By the court rolls of the hundred of Steyaiogf prO" 
duced by Mr* Medwin, fteward of the hundred* 

ed. 
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^, and no inhabitant of a new houfe ever put 
•upon them ; and that the office of conftabfe was 
regularly filled by an old borough houfc-kecper. 
H« was not anfwerable for the conduft of the{e 
courts, for they were kept by ftewards, who were 
not appointed by his friends- Accordingly, in 
1786 an attempt was made to introduce a new 
mode of court-keeping; an opportunity of efr 
feding which was fumiflied by Mr. Penfold's 
death : His fucceflbr held one court in the ufual 
"way ; at the next introduced one new inhabitant, 
tind at laft deluged the borough with an ocean of 
perfons who were ftrangers to th« old houfe-hold- 
crs. That new houfes were built from time to 
time, and that the inhabitants of them were not 
allowed to vote, he fhould be able to prove from 
all the polls of the diflferent cootefted ekftions, 
cxoept that of 1 734, which was a period of inno- 
Tation ; but which after all did not in his appre^ 
hciYfion 'bear fo much on tlie queftion as had been 
imagitied ; for though fome inhabitants of new 
houfe crept into the poll of that date, one of 
whom [Lmniy^ was tenant to Young the re- 
turning officer, who might find it convenient to 
accommodate him with a vote, they never after- 
wards prefamed to cxercife their franchife. 
This was the cafe with two peidbns whom he 
mentioned, Leeves and Hewlett, The mode 
in whith the eledtions were condi3<5ted feemcd 
to corroborate his ftatement of the right j 

for 
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for it will be proved that the voters were calkd 
up to poll in the order of a lift made up at the 
court-leet, without that noife and confufion 
which always attend eleftions in other boroughs. 
It alfo accounted for the tradition of the borough, 
which cannot otherwife be explained, that the 
number of houfes which confer the right of 
voting are loi. But it has been faid. That in 
1609 ^"'y ^3 P^rfons were rated, and that the 
numbers rated varied every year from that time to 
the prefent. May not that variation be accounted 
for by the dilapidation of certain houfes from 
age, and by certain other circumftances which 
take place in all towns. It appears from Doomf- 
day, that in the i ith century there were in Stey- 
ning 1 1 8 majura^ which may very properly be 
tranflated ancient houfes, or fcites of ancient 
houfes. In 1740, one hundred perfons only 
voted, though 140 were rated : In 1754 ninety- 
eight polled : but the names of four inhabitants 
of old burgage houfes who did not appear, were 
called over, and one of the old houfes had in 
that year two tenements built on its fcite : In 
1761 only 91 polled, though many more were 
rited. He therefore thought that little inference 
could be drawn from the numbers of the voters, 
and that that little was completel}* anfwered by 
the faft, that the returns were folely executed by 
the inhabitants of ancient borough-houfes. Hav- 
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tng dificuiTed the polls and returns, which he al- 
lowed furnifhed the moft authentic evidenccof the 
right, he proceeded to remark on the parole tefti- 
mony of the witnefles called by the other (ide. This 
might be divided into two heads : 1 fl. T he decla- 
rations of the ftewardsof the borough ; and 2<lly, 
The traditi^narye vidcncc of other perfons. As 
to the evidence of Shaft andGroome, concerning 
the dcplarations of Mr. Penfoki, he obferved, 
That it ought to be received with great caution^ 
as (Mr. Penfold being dead) the witnefles were at 
Uberty to fay what they chofe, without fear of 
contradiftion. The former witnefs however laj^s. 
That he declared the right to be in the inhabit- 
ants ofharovgh^houfesj which, though an ambigu- 
ous- expreflion, mull be fuppofed to have been: 
ufcd with reference to ancient borough-houfes, 
from die conftant conduft of the fteward at all 
the borough- courts. He adds indeed, That if an 
oppoiition was ftarted, it might turn out to be a 
fcot and lot borough ; becaufe he knew that inlaw 
nothing was certain till decided, and was anxious 
left the ambiguity of the Journals might furnifli 
ground for a decifion contrary to the real law of 
the place* - Can the Committee fuppofe that he 
would have cxpoTed his real fentiments fo openly 
as thcfe witnefles infinuate, i'f hehad had the fecret 
objed in view of overturning an ancient right ? 
Tilly only fpolw^of Mr. Hopper's opinion, which^ 
X flxiftly 
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ftriftly fpeaking, was not evidence- Young 
might have been interrogated as to the decla- 
rations of his father, who had always lived in a 
borough-houfe j the filence of his friends on that 
fubjcdt gave him a right to prefume that they 
were afraid to put a qucftioh, which he himfelf 
was not bound to afk of an adverfe witnels. Ac- 
cording to Mr. Jenkins's account of Flaw's de- 
clarations, it was hardly neceffarj' to have a hoiife j 
to boil a pot was enough : his account differs 
materially from that of the other witneffes, which 
would not have been poflible, had, the right been 
fo clearly afcertained. Hardes was not aA:ed 
by the counfel before the laft Committee, one 
word as to the right of election : by the Com- 
mitter he was afked, and faid. That all houfes 
gave the right, without mentioning borough^ 
ground : And Peto, whofe declarations he and 
Anne Greenaway fpeak to, was an interefted 
perfon, as he had confefledly either fplit an old 
houfe into two tenements, or ]built upon new 
ground. A variation was alfo obfervable. in the 
teftimony of old Wheeler, who in his firft exa- 
mination was filent as to the houfes paying rent 
to the Duke of Norfolk, or being built on 
borough-ground. It certairlly could not add to 
the credit of the teftimony of thefe witneffes that 
they had thus fupplied the deficiencies of their 
former evidence. After thus commenting on 

the 
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the different witnefles, he obferved, that, compa- 
ratively fpeaking, few perfons had been called 
who aduajly lived in the borough ; and thofe 
who were called had in many refpeds varied from 
their former teftimony, and differed an^ongft 
themfelves in their defcriptions of the right. But 
the borough was open to the Committee, and 
would give ample fcope to their enquiries. From 
it he (hould produce a crowd of witneffes, of 
advanced ages, who would inform the Committee 
of what was done in their time, and what they 
had heard from their predeceffors. The ufage 
eftablifhed by their teftimony would, he irufted, 
induce this Committee to decide as the former 
one had done, that the right of voting belonged 
exclufively to the inhabitants of the old bopough- 
houfes, would explain the ambiguity of the 
Journals, i'econcile all the written documents in 
the caufe, and prove the right contended for by 
the opponents, to be an innovation on the ancient 
conftitution of the borough. 

Mr. Partridge having finilhed, the Comrnittee 
direfted the court to be cleared, and came to the 
following refolutio;! : 

That it is the opinion of this Commit tee^ that 
the counfel for the petitioners defendants need not 
bring any evidence to prove that the hundred- 
houfes have no right to vote for the borough if 
Steyningy unlefs the counfel for the petitioners ap- 
X 2 - pellants. 
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p<llaHis Jhall JIate fome ntw teafons to the Om^ 
mlttet to induee them to think it necejfary. 

This being communicated to the counfel, Mr. 
Milles ftated, that he had nothing material to 
oifer upon that head in addition to the 2u-gu« 
ments ufed by Mr. Graham ; whereupon the 
Committee direfted Mr. Partridge to attend to 
their refolution in producing his 

Evidence. 

Examined copies were produced of two in- 
dentures of returns, i Mary and i Eliz. The 
firft was between the (herijQF of the county and 
feveral perfons, " burgeffes, freeholders, and in- 
habitantSjt of thie borough of Steyning;** and 
witneffed, ** That the {aid burgeffes, freeholders, 
and all other inhabitants of the faid borough, 
h^ freely eiedted two l>urgeffes.'* The fecond 
was between the (heriJfF and feveral perfons 
" burgeffes of the borough of Steyning/* and 
witneffed that ** the faid burgeffes, after their 
ufage and cuftom, had freely efefted,** &c. 

Mr. Medwin being called upon to produce 
papers, &c^ produced the minutes of the counj* 
leet from 1735 to 1791 j alfo the court-books 
of the manor of King^s Rarns, and the minor 
and borough of Bramber, of which he is fteward. 
Being defired to fay how many boufes holden of 

dielc 
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ihcfe manors were in the town of Steyning ? he 
fald there were three houfes which paid quit- 
rems to the manor of King's Barm, viz. Mr. 
Grocme's is.4d. Mr, Fuller's as. and Mr.Chal- 
lie's IS. 8d. and that all the houfe) beyond the 
limits of the , borough of Steyning {which he 
could not pretend to defcribe) are in the tithing 
of Biddlington, which is part of the hundred of 
Steyning. He was then defired to produce the 
precepts which he as fteward had iflued to the 
conftables from the year 1 786 to 1 79 1 , and the 
lifts of refiants returned each year, in order to 
ihew that the praftice was altered in 1788, when 
Mr. Marfhall of Steyning was fun\moned for the 
firft time (n). Thefc he produced, but obfcrved 
that he had no concern in the preparation of the 
lifts, or the fummoning of the perfons who owed ^ 
fuit and fervice to the courts; the lifts being 
made out by the headborough or conftable, in 
confequence of bis precept, which was in gc* 
neral terms. When he produced the minutes 
of the court-leet froip 1735 to 1791* he begged 
to read feveral items from them relative to the 
inhabitants of newly erefted houfes ; which I 
have noticed in the proper place. 

[a) Mr. MarflialPs houfe, formerly Prefcott*a, appeared 
to pay a quit-rent of 4d. to the Diikc of Norfolk, by ao 
cotry in tlie proceadiog* of the court^baron 1 71^ • 

X 3 r. 
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Mr. EUiSj clerk of the peace for the county 
of Suflex, feid, That there were feparate returns 
to the quarter-feflions, of perfons to ferve on 
juries from the borough of Steyning, and from 
the hundred of Steyning, which includes the 
tithings of Biddljngtonand Charlton. In 1787 
no return of perfons was made for the borough 
of Steyning ; upon which the headborough was 
prcfeiited, and fined by the court. Separate re- 
turns are alfo made for the borough of Bramber. 

Mr. Charles Brown faid, Thai his fiither John 
Brown was fteward to the Duke of Norfolk for 
forty years : That he had reafon to believe that 
after his appointment to the flewardfhip, he al- 
ways took the poll at eleftions, and once before. 
He had, about twelve years after his father's 
death, at Mr. Pcnfold's defire, fearched for old 
polls amongft his father's papers, fome of which 
he found and gave to Mr. Penfold. Th^fe he 
now brought with him, and in particular, pro- 
duced a poll, dated 23d Nov. 1724, On his 
crofs-examination he faid, that his father was an 
attorney, and in the intereft of the Honywoods 
and Faggs. The earlieft eleftion he remem- 
bered was that of 1741 ; at it his father was 
writing, and taking the poll for fomebody ; but 
be did not know whom. In 1761, his father 
alfo took the poll, he believed, for the conflable; 

but 
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but was not certain. At that eleftion he was 
alfo in the Honywood inrereft, and voted. The 
witnefs himfelf had never voted for the bofough 
fince the death of his father. Mr. Bond now 
offered the poll of 1 724 to the Committee ; but 
Air. Douglas objedtcd to it as incompetent cvi- 
dence* Theufual courfe is to fearch forfuch docu- 
ments, either in the public repofitories of a place, 
oramongft the reprefentativesof theperfon whofe 
duty it was to fill a particular ftation ; but thefe 
fearches had not been made in this inftance. 
The paper itfelf imports, that the poll was taken 
before one Thomas Foreman. Why were not his 
executors applied to ? The fteward of the borough 
is not ex officio returning officer ; the proba- 
bility arifing from the evidence is, that in this 
cafe he was an agent for the party, fupported by 
the intereft of the Faggs. ft is therefore a par- 
tial reprefentation of the poll ; or, even allowing 
it to be a copy, it cannot be received till the ori- 
ginal is proved to have been loft. 

Mr. Bond^ on the other hand, faid, That as 
the fame paper had been received after debate 
by the former Committee, he wa« at a lofs to find 
a reafon why Mr. Douglas Ihould expedl to have 
it rgefted now. He thought it Was a point of 
general importance, that the rules of evidence laid 
down by former Committees fhould be followed 
. X4 by 
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by others, as otherwife a fubfequent Committee 
would not merely be a new trial, but one of fij 
uncommon a nature, that it would be impofliblo 
for a counfel to advifc his client how to ad. He 
obfenred that the paper on the face of it did not 
purport to be a copy, nor was there any evidence 
that any other original ever exifted. On tho 
contrary, it was faid by the witnefs who produced 
it, that the fteward of the borough, no matter 
whether his conduft was right or wrong, ufually 
takes the poll at eleftions j and ^his afTercion was 
not difprovcd, although the prefcnt fteward 
might have been called by Mr. Douglas to 
contradict it, and to produce the real polls 
which muft be prefumcd, if they exift, to be in 
his cuftody. He denied that any apprebenfion 
could be rationally entertained that Mr. Brown 
would mifreprcfcnt or miftake the real ftate of 
the poll. If the paper now produced was an Qri-» 
ginal, he was entitled to have it read} if it was a 
copy, his friends had made the .beft poffible 
fi^rch after the ortginai, having fearched amongil 
the papers of the late Mr. Brown, and given notice 
to Mr. Medwin to produce all papers whatfoever, 
Mr. Douglas in reply ^ faid, That if he was to 
entertain no hopes that this Committee would de-t 
tide difibrently fron^ the laft, he ^z^ not fenfible 

what 
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wlmt benefit couldbcdcrivedfromthcconftiturioa 
of an appellate jurifdidion to revife a former de^ 
cifion. The courts of law do not entertain fuch 
a maxim ; for one of the moil common grounds 
on which new trials arc moved for and grantedt 
is the miftake of the former judge in the ad^ 
miffion of illegal evidence. His friends oo tb^ 
other fide feemed to' have forefeen the neceOity 
of a fearch, whether the paper now tendered Vas 
fin original or a copy; but in either cafe the 
(earch mufl: be legal, and be proved to have 
been well made; and therefore ip eicher cafe it 
was neceflary to apply to the reprefentatives ctf 
the returning officer, whofe duty it was, even 
before the aft oftbe mafter of the Rolls, to take the 
poll hijnfelf) if one was demanded^ or to appoint 
g proper perfon to ad as poll-clerk for him. 
Polls and copies of polls have bee'n received by 
Committees when authenticated by recorders, 
and fuch perfons whofe offices place them be^ 
yond the fufpicion of partiality ; but that wai 
not the cafe with regard to ftewards of nunors, 
unlefs they were appointed to be poU-clerks by 
the returning officers; in which cafe it was 6iir to 
prefume that they did their duty. Finally^ike 
obferved, that the form of this paper differed 
much from the uncontefted poll of 1734, which 
was figned by Young, the returning officer. 

The 
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The Committee decided, that the paper offered 
in evidence is not admijfible. 

This refolution being communicated to the 
parties, Mr. Charles Brown was again called, and 
faid. That befides "the laft-mentioned poll, he 
found amongft his father's papers, polls of the 
years 1727, 1740, 41, 54, and 61. The paper 
of 1727, together with the annotations and in- 
dorfcment, was entirely in his father's hand- 
writing i but be believed his father was appointed 
ftcward about the year 1734. 

To prove a farther fearch for polls, Richard 
Samuel fVhite faid, he had fearched feveral times 
in the parifti-cheft, kept in the parifli-church of 
Steyning, the infpeftion of which was given him 
by the churchwardens ; but found no polls or 
rates. He had never heard of any other place 
for depofiting the public records of the borough, 
Mr. Medwin being afked, Wliether he had re- 
ceived any polls from his predeceiTors ? faid he 
had not ; nor did he know of any officer in the 
borough whofe province it was to keep polls, or 
in whofe poffeffion they were likely to remain, 
Mr. Douglas ftill objecting to the poll of 1727, 
becaufe the perfonal reprefentatives of the return- 
ing officer had not been applied to. 

Mr.Partridge{\ihmmtA to the Committee, That 
it ought to be received, bccaufc it came from a 

quarter 
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quarter on which no fufpicion could attach, Mr, 
Brown having been appointed fteward about fix 
years afterwards, and having, by the evidence of 
his fon, taken the polls in his ftewardftiip 5 which 
deftroyed, as he contended, the prefumption that 
they were taken by the returning officers. He 
alfo infilled that he had made every poffible 
fearcb, except among the reprefentatives of Htlls'i 
before whom the poll was dated to be taken ; 
which he hoped the Committee would not in 
ftriftnefs require. He had not taken a fimilar 
objeftion to the rate of 1609, which however he 
might have done, as no connexion was proved 
to exift between the perfons in whofe pofleffion 
it was found, and the parifh-officers in the reign 
of James I. Finally, he urged the hardlhip of 
the cafe, and hoped the Committee would not 
exclude any evidence which might tbfow light 
on fo momentous a difcuffion. 

Mr. Douglas in reply j faid, That the hardlhip, if 
any, orignated from the nature of the eyidence of- 
cred ; for which his friends had only themfelves to 
blame. It conftituted no anfwer to the objedion 
he had urged 5 nor did it appear to exift with 
refpeft to the poll of 1734, which was found, 
not in the parifli-cheft, which probably contained 
nothing but homilies, bufwith the reprefentative 
of Young, the re^irning-officer. He could alfo 

have 
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have proved, had it been required, that Grome 
who produced the rate of 1609, was the deicen- 
dant of Groome, who was at that time overfeer. 
He infilled that there was no legal evidence that 
the paper in queftion was either an original polij 
or a true and faithful copy. 

The Committee having deliberated, rcfolved, 
that the paper offered in evidence is not admiJSkle. 

The next poll oifered in evidence was that of 
1 740 1 but before this was tendered to the Com- 
mittee the counfel for the defendants called Mr« 
Medwtn, and a&ed him whether he did not 
take the polls in the years 1790 and 91, and 
whether they did not remain in his pofleffion till 
he produced them before the Committees ? to 
which he anfwered in the affirmative : But in 
bis crofs-^examination, he faid he took thole polls 
not of courfe as fteward, but was appointed poll- 
clerk, and fworn under the late aft of parliament. 

fVilliam Peckhantj aged 84, knew Mr. Brown, 
the fteward, and remembered the eledlion in 
1740. Being aiked who took the poll at that 
cledion ? he faid, Mr. Jdiin Brown ;. but in his 
crofs-examination he faid, that a Mr. Holmes 
alfo, an attorney, took the poll for the other party j 
" They both wrote down as far as he knew/* 
The conftable called over the voters. The wit^. 
nefs being aijted whom be voted for at that 

eledion ? 
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clcftion ? named a wrong candidate. — Mr. Par- 
tridge then propofed to deliver in the papef pur- 
porting to be a poll taken in the year 1 740^ and 
to have it read in evidcm:e. Upon this, 

Mr. D$ugUs faid. That the paper Teemed to 
him to bear upon its face ftronger marks than any 
of tho(e which had preceded it, of an inilmment 
taken for the ufe of a party, and not by a public 
and impartial o^cer of the court. Oppofite to one 
of the votes (Philip Long) is an annotation 
«* queried by the conftablej" which feemed to 
him t<» be the remark of an agent, and not either 
of the rcturning-officer, or any one afting under 
him. Again, towards the conclufion, John Bor** 
comb is faid to have been " rcfufed by the con- 
ftable> becaufe his houfe was not good ;" and his 
tender is not noticed, probably becaufe it was 
againft firown*s intereft ; whereas other cenden 
in his favour are accurately recorded. He 
begged the Committee to compare this with the 
only well ainhenticated poll given in, that of 
1734; and iniiftcd that the ufage of the borough 
was not that the ftewa.-d (hould take the pdl 
(except when he alfo a^ed in the capacity of 
poll-clerk) but that it was taken by the con* 
ftable himfelf, who on all hands was proved to 
have called over the names of the voters. In 

the 
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the prefent inftance, two perfons at leaft wetr 
feen writing ; which, as they differed in politics, 
afforded a ftrong prcfumprion that they were 
engaged by the contending parties, and muft 
on chat account have been influenced by party 
views. On the other hand, 

Mr. Partridge^ in fupport of the evidence, 
faid. That the paper purpoited on the face of 
it to be the poll of 1 74 1 ,had an indorfement to that 
cffedtjwas in Mr. Brown's hand-writing, andmen- 
tioned the borough, the candidates, and the voters. 
As to the annotations obftirvable on it, he was not 
aware how they poffibly could impeach its credit; 
as it is ufual at contefted elections to take down 
the objeftions made to particular votes; and 
they could not be more properly recorded than 
in the body of the poll. Mr. Douglas had faid, 
that the regular mode was to caft up the num- 
bers for each candidate as was done in the year 
1734; but the obfervation could not apply to 
the poll he now offered, if it was intended to 
point out a defe(^, becaufe a column is. afligned. 
to each of the three candidates, and numerical 
figures are placed oppofite to the names of the 
voters ; fo that by a glance of the eye, it is per- 
ceived that fixty voted for one candidate, thirty 
for the other, and only three for the laft. The 

majority 
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majority was fo great as to render the fignature 
of the returning-officcriinneceffary, which had 
been thought (b effential by the other fide. He 
had only therefore to confider the proof laid be- 
fore the Committee of the ufage of the borough, 
and the part which Mr. Brown took in that 
cleftion. And here he obferved that the only con- 
tefted elcAions which the witnefles had fpoken 
to, were thofe of f 740, 41, 54, and 61 ; and that 
in thofe years polls are found in the hand- 
writing of Mr. Browp. During Mr. Penfold's 
ftewardlhip no conteft happened ; but Mr. Med- 
win, his fucC'e(ror, is proved to have taken two 
polls at the only eleftions which happened 
during his employment, at which he was fworn 
according to the form of the oath appointed by * 
a late aft of parliament. This evidence, in his 
opinion, eftabliflied the ulage he liad contended 
for. ' That Mr. Brown had in confequence of his 
employment as fteward, really afted in the capa- 
city of poll-clerk, he coUefted from the evidence 
of his fon, who remembers to have feenhira writ- 
ing; and from that of Peckham, who had declared 
that he took the poll : And though the lat- 
ter witnefs had forgot the party for whom 
he voted, as the period was fo diftant, the 
Committee would think the miftake trivial, as 
k was well known that voters frequently come 

to 
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to poll without knowing the names of thoife thef 
trc to vote for, till wbifpcred it by the bye- 
ftanders. If the evidence on this head wa^ 
deemed infufficient, he could not conceive what 
would fufiice. In his judgment it was (b coa« 
dufive, that he would dare his friends on the 
other fide to produce any writing of Mr- 
Holmes, or any other perfon^ to coutradi^k 
the poll taken by Mr. Brown. 

Mr. Douglas^ in reply ^ faid,That he muft ezcufe 
his friend for infiftingthat this paper diflfered from 
thofe which the Committee had already rejefttd^ 
as he could not with any propriety afk the Com- 
mittee to decide thrice the fame cafe. The 
indorfement on the paper, indeed, precluded 
tH idea that it was a copy; but he was not 
on that account difpofed to allow it to be an 
Original poU^ as it was taken by the agent of 
a party. As to the annotations of the writer^ 
he did not objedt to them bccaufe they were 
on the poll, but partly becaufe they appeared 
to be in the ftilc of fome other perfbn than 
tthe conilable or his agent, and partly becaufe 
tbey muft haxre* been written after the poll 
was ck>red,andhad not, on that account, the aip» 
thority of notes taken at the time the paiticular 
difcttiilons arofe. It was true that the figures 
placed oppoiite to the names> iumilhedr aa eafy 

nilc 
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hile for judging of the numbers who voted for 
each candidate ; but his objtftion on the \yant 
of formality ftill remained unanfwered, for in the 
poll of 1 734 the lines are ruled, the poll is ftated 
to be on fo many pages, the numbers are accu- 
rately fummed up, and the majority upon the 
whole declared. It was Brown's duty to be 
more accurate than his predeceffor^ inftead of 
being more conftifed, and to have authenticated 
the poll by fomething more than his fignature ; 
which in the groflcft fabrication would hardly 
have been o.nitted. He denied that any fuch 
ufage as the other fide infifted on, had been 
proved ; for Medwin's . cohdudt at the two laft 
eleftions can never be fo called ; and to fay that 
Brown took the polls during his ftewardfliip, 
was calling thofe papers polls which the Com" 
mittee had decided not to be fo. As to the 
challenge to produce a contradidlory poll taken 
by Holmes, he could fcarcely accept it, unlefs 
the Committee would adjourn for three weeks to 
allow a fearch for a paper, wjbich after all, by the 
argument of his friends on the other fide, would 
nor be allowed to contradift tile regular poll of 
Mn Brown, 

The Committee having deliberated, refolved. 
That it is tie opinion of this Commit tee^ that there 
is /efficient reafon to fuppofe that there does not 
exij any original poll taken by the returning-officer 
«/ the eleSlion in 1740; And, 

Y that 



3tt C A S E IV. 

That the paper eferedy be received as authentic 
minutes of the elcRion in 114.0 for the horougb of 
Steyning. 

Thefe refolutions being communicated to the 
counfcl, the paper was delivered in and read, 
Jtnd was intituled as follows : " Suflex, a poll 
taken at an eledion of a member for Steyning- 
borough, in the room of Sir Robert Fagg, Bart, 
deceafed, this z 6th day of Nov.' 1740, by John 
Wheeler, conftable. Candidates, Hitch Young, 
Efq. Sir Charles Goring, Bart." 

The next poll offered by the defendants was 
that of the year 1741. Concerning this, Mr. 
Charles Brown faid, That he remembered that 
ele6l:ion, although he was then very young. He 
few his father there writing; and had no doubt 
he was taking the poll. The whole, together 
with the marginal notes and indorfement, is in 
his father's hand-writing. On his crofs-exami- 
nation he could not fay that this paper was ^yhat 
he faw his father writing, or that he;did not aft 
as agent or friend for one of the contending par- 
ties, or that nobody wrote befides his father, 
although he coufd not recoUeft that any one 
did. William Peckham alfo faid, Thar he re- 
membered that eledion, and that Mr. Brown 
took the poll ; but being afked if any other 
perfon than Mr. Brown took the poll, or affifted ' 
in taking it ? he anfwercd, " That he did not 

know. 
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kncfWy without Holmes did ^ he believed he took 
the poll as well as Brown." He gave his vote to 
Brown. The paper being now tendered in evi- 
dence, 

Mr. Douglas fald, That he fliould reft thi* 
queftion on a different principle from what he had 
formerly urged, which indeed he would have fub- 
mitted to the Committee fooner, haid his learned 
friend on the other fidedropt the fmalleft hint that 
the paper juft received by the Committee ought to 
be received as authentic minutes of the eledion, " 
He obferved that a poll was in reality an appeal 
from the judgment of the returning- officer on a 
fliew of hands ; it muft from its nature therefore 
be taken in writing, as no human memory could 
be fufficient to afcertain the event of fuch a 
conteft. But is it not highly probable, that one 
of the contending panies would infift on the 
conftable taking it himfelf, or appointing fome 
indifferent perfon whofe duty it would be to take 
it impartially ? An eleftion may be faid to con- 
fift of the returning-officer and his clerk, who 
form the court ; and of the eleftors, the candi- 
dates, and their agents, who conftitute the par- 
ties : But any not^s which any of the parties in 
a court of juftice take at the time of a trial, caa 
never be received as evidence, except the perfon 
who took them declares on his oath that he 
Y 2 tpojf 
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took them at the time the circumftances Iiap^ 
pened, and meant to take them without any 
partial views* If they are written after a lapfe 
of time, the fallibility of human memory de- * 
ftroys their authority ; and if taken oil the fpoty 
are not evidence of themfelves, but are merely 
admitted to refrefli the memory orf the witnefs 
upon oath. In the prefent inftance, there was 
no evidence that Mr. Brown wrote thefe minutes 
during the continuance of the poll, nor can he 
be called to declare on his oath that he took 
them fairly, without any intereft or any with to 
difguife the truth. The refolution of the Com- 
mittee, which he did not afk them to refcind^ 
declared the writing to be minutes; let them 
then be properly authenticated as minutes, which 
could only be done by calling the writer of them 
on his oath to the bar of the Committee, or 
having taken the proper and legal mode of per- 
petuating his teftimony. 

Mr. Partridge^ in anfwerj faid. That he 
certainly was not difpofed to retrad the evi- 
dence he had offered, becaufe, in his opi- 
nion, if* ever one cafe was like another, the 
poll of 1 741 was fimilar to that of 1740; or if 
any difference was obfervable, it was in favour 
of tlie former. He fubmitted, that from the evi- 
dence of Browc and Peckham, there was not the 

imallefl; 
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fmalleft reafon to fuppofe that the poll was taken 
by any other perfons than Brown the father, and 
Holmes; which rendered it^mpoffible for him to 
ftrengthen the authority of the paper by any 
other evidence than the infpeftion of the in- 
ftrument itfelf, which he infifted bore on its 
fece the ftrongeft marks of authenticity. Co- 
lumns arc left under the names of die candi- 
dates ; lines thus — , mark thofe for whom the 
clcdors voted; ai^d the numbers are finally 
fummed up. The only circumftance in which it 
differs from the poll of 1734^ is the want of the 
Signature of the returning-officer, which furely 
is fufficiently fupplicd by the circumftances in 
evidence, and the faft that the whole paper is in 
Brown's band-writing. He could not imagine 
that It was incumbent on him, after iuch a lapfe 
of time, to bring forward the very perfon who - 
took thefe minutes, fuppofing them not to be the 
poll ; but hoped the Committee would extend 
to them the rule by which courts of law allow 
deeds to prove therofelves after thirty years, and 
the counterpart of a deed to be given in evi- 
dence, provided the firft part cannot be found. 

Mr. Douglas^ in reply, faid, That it was for- 

tunate for him there was fuch a maxim as nullum 

fimile efl idemj which, notwithftanding the afler- 

tion of his friend that this paper was iimilar to 

y 3 that 
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that of 1740, enabkd him to contend that it 
was not the fame. He infifted that the cefti- 
mony of Mr. Brown was neceflarjr to authen- 
ticate the paper as fniniitea ; and that it fliould 
have been perpetuated by the legal means, if it 
was meant to have been ufed. As to deeds 
proving diem(elves after a length of time, he 
anfwered. That they were inftruments of peculiar 
folemnity to which many privileges are annexed; 
but the exception eftablifh^s the general rule he 
contended for, inftead of weakening tt. In a 
word, the paper now tendered to the Committee 
was not proved to be an original poll, did not 
purport to be a copy, and was not admiffible 
as mlnuus of what pafled at the ele&ion. 

The Committee having deliberated, adjourned 
till the following morning, when they refolved, 
that th€ paper offered by tb$ counfel ^s the poll 
taken at the eleSion for Steyningj in the year 
1 741, be not received as fucb^ At the fame 
time the chairman informed the counfel for the 
defendants, that if they found it confident with 
their caufe to offer the paper in any other way, 
they were at liberty to do fo : upon which 

Mr, Partridge faid, That he now offer^ the pa-, 
per notas thepoll of i74i,|)Utasthie next beft evi- 
dence of what paffed at the election in that year; 
there being fufficient reafontofuppofe, according 

to 
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to the refolutioQ of the Committee, that there 
does not exift any written poll taken by the re* 
turning officer at that eledtion. 

Mr. Douglas again objeded to the admiffibilitf 
of the paper, on the ground that it could not be 
received as an account of what pafled at the poll 
of 1741, except it were proved to be the poll it- 
felf, or a faithful copy of it. At beft, this was 
pj:oved to have been written by an ^gent, and 
muft therefore have been taken with fome pri- 
vate view, and of courfe with partiality* But 
had it been taken by one of the contending 
parties, it could no more be. evidence than a 
letter written by him to his friend giving an ac* 
count of the eledion ; which, if it had not beeii 
fubmitted to the judge at the time, and to the 
crofs-ex;»mination of the other fide, would not 
be lift^ned to for a moment. He laid it down 
as a general rule, that wherever a paper, not a 
deed, contains the relation of a fad, which the 
writer, if alive', muil be called to prove; that 
paper, if the perfon is dead, <:an never be ro-» 
ceived as evidence to prove the truth gf its 
contents. 

Mr.Ptfr/nVj'^ontheotherhand.infifted.Thatthe 

p^per was evidence in the point of view in which 

be offered it ; namely,as the beft evidence of what 

peribns voted, next to the poll itfelf jt there being 

7 4 the 
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the fame reafon to conclude that no poll was 
taken in 1741 as that none was taken in th^ 
preceding year. Both Mr. Charles Brown and 
Pcckham had faid, That they faw no perfona 
writing, except Biown and Holmes; which, in 
his opinion, amounted to a proof that they afted 
as cheque- clerks, whofe notes were the next 
beft evidence, after the poll itfelf taken by the 
returning-ofRcer. The paper in difcuffion was 
alfo produced from the beft quart r; namely^ 
from amongft the papers of Mr. Brown, and 
proved to be entirely in his hand-writing. It 
was therefore as ftrong as the declaration of 
Brown J and by whatever name it might be called,^ 
was, he thought, in the abfence of the poll, ad* 
miffible as traditionary evidence of the ufage of 
the place, . 

Mr. Difuglasj in reply j faid. That great part of 
his friend*s argument had been built on this fal- 
lacious ground. That whenever the beft evidence 
is' not to be procured, the only remaining evi- 
dence ftiall be reforted to : a pofition which he 
had laid down without confidering that all evi- 
dence muft be of a legal nature. By that rule, if 
the poll were loft, a calculation of votes tnacie by 
an agent upon promifes, or a letter giving an ac-. 
count of the cleAion, would be admiffible. Such 
pper^ might be noticed by a hiftorian or anti- 

^usiry^ 
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quary, but could never be liftened to in a court 
of juftice. Mr. Partridge had alfo argued, that 
no poll was taken; but' the legal prefqmptioii 
is, that a poll was regularly taken. Wliy 
therefore did he not enquire of the reprefen- 
tatives of the returning-officcr, or at any rate 
iearch for the minutes of Holmes, and by a com* 
parifon of the two, prove the truth of Brown's ? 
As to the remaining ground, he held it to be 
pirfeftly untenable ; becaufe, though the decla- 
rations of Mr. Brown might be evidence of re* 
putation in a general queftion of right, they 
never can be admitted to prove particular fefts, 
fuch as ^hat individuals voted or did not vote 
f at an eleftion. 

The Committee having deliberated, refolved, 
Tiat the paper offer ed^ be not admitted as evidence 
of what pajfed at the eleSion for Steyning in the 
year 1741. 

This refolution was read to the counfel, and 
they were at the fame time informed, that the 
Tcfolution mentioned in page 322, had been re- 
fcinded by the Committee ; and that a motion 
being made and the queftion put, that the refo- 
lution, mentioned in page 321, be refcinded ; it 
palTed in the negative, 

Mr. Charles Drown now again made his ap- 
pearancc, and produced a paper in his father's 

hand- 
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hand-writing, purporting to be a poll taken in 
the year 1754, which he hadalfo found amongil 
his father's papers. In tlie fame hand were 
indorfed the words, " Stcyning-poll, 1754 /• buc 
the witnefs was not prefent at that eledion. 

Jofeph Curtis was prefent at that eleftioa, and 
iaid* That Mr. Brown took the poll ; his reafon 
for thinking fo feemed to be, that the common 
crier called up the voters ; and that Mr. Brown 
dtre&ed him as to the mode of doing fo. He 
alio gave his vote to Brown ; but he could not 
fwear that no other perfon was writtng» or that 
Brown was appointed poll-clerk by IVheeUr^ who 
he faid was the returning-ofHcer. Holmes wa» 
prefent at the eledion^ luid in a different intereft 
to that of Brown. He alfo (aid, that four or fivQ 
votes were queried hy Brown, becaufe not given 
for houfes built on old foundations* The paper 
being offered in evidence, 

Mr. Douglas faid. That he prefuxned it differed 
from the othdrs, and was to be fupportcd by the 
teftiinony of the laft witnefs, as BrowA the fon 
was not prefent at that ele^ion ; But the 
memory of that witnefs, which he had rather 
attack than his integrity, was too weak to 
be relied on. He can be fuppofed to rc^ 
member no faft better than who was return- 
ing-officer, efpecially as he had faid that be 
knew him as a neighbour ; but he de<;Iares that 

ffbeitiT 
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fVbeiler filled that office inftcad of Foreman^ 
who. by Brown^s poll appeared to have been coo- 
liable. If his memory, on the other hand, wa6 
good, it impeached the credit of that pretended 
poll. But h€ had alfo iaid, that four or five 
votes were queried, whereas two only appear to 
have been ib treated j one without having any 
rcafonaffigoed; and one twt for the reafon given 
by the wjtnefs, but for die receipt of alm§. He 
alfo mentioned fome drcumftances which had 
feUen from Cums,-relativ^ to the fale of a houfe 
40 provethai his memory was equally treacherous 
with r^ar d to late as to more remote traitf- 

lAr.JSond, in dn/wer, foLid^ That the objec- 
tion to the evidence offered, feemed to reft 
folely on the credit of the Uft witocfs, as oo 
objedion^had been taken to the evidence is point 
of law. It was faid, that the witnefe had forgot 
the name (rf tlie retiirning-officer ; but the 
iburce of his miftake was apparent, Wheeler 
having been conftable in 1760, though aot in 
1754 ; it could not therefore difcreUit the paper^ 
as it was in evidcace before the Committee, that 
Foreman, who appeared by it to have been re- 
turning- officer, was in that year conftable^ , As 
to the circiTmftance, that all the doubtful votes 
were not queried on the poll, he thought it was 
immaterial, as he did not tliink diat a polU 

clerk 
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clerk was bound to do fo : it could not there- 
fore affeA the credit of the witnefs, who fpoke to 
a faft which ought not of neceffity to appear oa 
the poll. On the whole, he trufted that the ia* 
accuracies of the witnefs were not of fuch a na- 
ture as wholly to deprive the petitioners of his 
evidence ; and that the Committee would advert 
to the ufage, the proof of which had been 
ftrengthened in this inftance, that the polls were 
conftantly taken by the ftewards of the borough. 
Mr. Douglas J in reply j faid. That he did not 
mean to difcredit the witnefs to fuch a degree* as 
to juftify a motion to commit him ; but merely 
to argue, that, as he had pledged his memory 
to certain fafts, which had turned out otherwife, 
he muft be prefumed to be equally incorredt as 
to the others he had depofed to. The witnefs 
had certainly the fame reafon to remember 
Wheeler as he had to remember Brown, fincc 
he declared that they afted in concert in admit- 
ting or rejeding votes. He requefted the Com- 
mittee to advert to the arguments he had urged 
againft the former polls, which he thought wer« 
fully more applicable in the prefent cafe. As to 
the ufage which had been fo much relied on, in 
his opinion, it amounted only to this : That for 
' tvyenty years Brown was agent for one party in 
the borough, and Holmes for another, H^ 
could not conceive that it was the bufinefs of the 

ftewarcl 
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fteward of a noble Duke to cake the poll at an 
cleftipn for a member of the Houfe of Com* 
mons ; as if that were the cafe, and there hap- 
pened to be no fteward, his Grace mull officiate 
in perfon. 

The Committee refolved, That the paper 
offered in evidence is inadmijjible. 

The poll of 1 761 was not immediately brought 
forward, and the counfel for the defendants 
feemed inclined to waive it j but when they afked 
a witnefs of the name of Lee how many voted ia 
that year, the queftion was objcded to ; as the 
beft evidence was the poll, which at fo late a date 
muft be prefumed to have been regularly taken. 
Upon this the poll of 1761 was offered in evi- 
dence under nearly the fame circumftances as 
the former polls, except diat there was no evi- 
dence that Holmes was feen writing as well as 
Brown, or that the retuming-officer took the 
poll himfelf; the former arguments were repeated, 
and the court being cleared, 

A motion was made, and the queftion being 
put, that the; paper offered by the counfel, pur- 
porting to be an original poll, taken at the 
contefted eleftion in the year 1761, be received 
*as fuch. — It pajfed in the negative. 

Refolved, That it is the opinion of this Cotn^ 
mittee, that there is fufficient reafon to fuppofe 

that 
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. /A^/ there ices not exijt any written poll taken ly 
the retufning'officer at she eleSion f« 1761. 

Rcfolved, That thi queftion prcfofed by Mr^ 
Tartridge to Jofe^b Lee^ and objeHled to by Mr. 
Douglas J be put to the witnefsi 

On this refoludon, the counfe) for the defend* 
ants alked the witnefs what number of perfons 
▼ored at the eledion in 1761 ? to which lie an- 
fwercd, That he did not exaftly remember the 
number; but there were between ninety and 
an hundred. 

The polls being thus difpofed of, the reft of 
the evidence may be ranged under the following 
beads : 

1. To rebut the proof that new hotrfes had 
been built ^ and that the inhabkants of them had 
▼otcd at eleftions, and attended the borough 
court-Ieet. 

2. To prove by parole evidence the ufage of 
the borough* 

3. To fliew that all the returns were figned 
by the inhabitants of old borough-houfes. 

4. To eftablifh the ufage of the borough 
court leet. 

5. To (hew that the language of the re- 
turns for Bramber was equally general with 
that of the returns for Steyning, although the 
right of eledion was more confined ; and, 

6- To 
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6* Tt> impeach or to eftablifh the credibility 
of witneffcs. 

The reader will find the evidence on the firfi 
head collected together in that part of the cafe 
which relates to the eredlion of new houfes; and 
therefore I (hall only make a general remark 
here, that the counfel for the defendants proved 
by feveral wimefles, and by the rate of 1 734, 
that it was not an unufual thing for a perfon to 
live in one houfe and be rated for another : a 
witnefs, of the name of Banniiler, faid, that in 
1785, he was rated for a houfe that he did noc 
iahabic; which was all the propeny he had 
in it. 

On the fecond head the counfel for the de-* 
fendants, having proved the deadi of Richard 
Gray^ read the evidence he gave before the 
former Committee ; bmittiog fuch parts of it a^ 
referred to a comparifon of papers, amongft 
which were the polls rejefted by the prefent 
Committee. He faid he was eighty-feven, and 
had lived at Sieyning till 1750. In his time 
there were 100 borough-houfcs, and about fifty 
other houies, called houfes in the hundred. He 
and his father, who died in the year 1 744, aged 
feventy-five, were owners of borough-houfes and 
attended the borough court-leet ; but not that 
for the hundred. The inhabitants of the hun- 
<ired-houfes were not admitted to the borough- 
court- 
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court-Ieet, The jury ufcd to go the bounds o^ 
the borough when the borough court-leet was 
held ; but never went beyond Edward Young's 
houfe, which was the extent of the borough oil 
that fide^ and two little borough-houfes^ called 
Giant's Caftle, at the other extremity. They did 
not go the hundred houfes. At all the elediona 
he remembered the voters were generally called 
up to the market-houfe, to poll in the order in 
which the houfes flood, beginning at Eklward 
Young's. He remembered the eledion in 1 734, 
and aflifted at it, being, as he faid^ trained up to 
It; and he declared, that the inhabitants of 
hundred-houfes did not attempt to vote. He 
faid the fame thing of that of .1 741 , and defcribed 
the right of voting to be in ancient burgage or 
borough-houfes, or houfes built on the founda- 
tion of burgage-houfes. This he had heard 
from his father and feveral other fubftantial in- 
habitants, amongfl whom he named Mr. Brown, 
the ftevvard. 

yofeph Curtis declared. That at feveral elec- 
tions which be remembered, perfons, whom 
however he did not name, were rejedted by the 
conftable and Mr. Brown, becaufe their houfes 
were not built on old foundations. 

John Bannijler alfo gave his teftimony in fa- 
vour of the defendants. 

Mr. Charles Brown declared. That he had 

heard 
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heard hi^ father and fevefal others fay. That the 
ti^t of voting was in the occupiers of ancient 
houfes within the borough^ or houfes buik upon 
ancient foundations within the borough, Paying 
fcot and lot. He added> that he did not re- 
colled having lizard of a different right, but had 
not been much at Steyning within the laft thirty 
^ears. 

Stephen Rickwoo^y who liv^d in Steyning from 
1741 to 1 76 1, gave a limilar defcription of the 
n^ht of eledion. He lived in the Cheq^er^ a 
hundred^houlci and often attended the hundred 
court-leet, which was held at his own houfe, but 
not once the borough-court ; nor did he ever 
arote at an ele<9:ion for Steyning. 

Henry Johnfon^ aged cighty-feven, alfo de- 
fcribed the right of voting in a fimilar manner. 
One of his exprefSons vyas, that it was <^ in old 
ancient ft^ndard borougli-houfes.** He de- 
clared he had never heard a different defcrip- 
tion of ic ) but it was faid^ that he had, in a 
converfation, given a different account of it. 

Jojeph Lee had heard old people, now dead, 
and amongft others^ Mr. Brown and Mr. 
Pcnfold, the fte wards, fay, that the right be- 
longed to a m^ that lived in a borough-houfe^ 
and did fuit and fervice to the borough-court, 
and paid fcot and lot. He went to Steyning 
i^i 1 750* and lived twenty-one ye^rs in an old 
Z borough- 



338 C A S E ^- 

boroiiglv-houfe. He was conftable, and (kid tbi€ 
by Brown's diredlion, he only warned tfaeinhafiH 
unts of borough-houfes i and that he did not 
warn Borcomb^ becaufe he lived in a new boofc. 
Mr. Leeves built a new- houfe in Chauntry-' 
Green^ upon burgage land, and wilhed to hava 
it voce, but could not fucceed. This he heard 
from Mr. Holmes and Mr. Leevcs, but thfir^ 
was a doubt if the houfe wa5 at that time finilh- 
ed ; and the witnefs could not explain what he 
meant by burgage^land. He alfo (aid, that Mr. 
Penfold made a turnpike road go round a cer- 
tain houfc^ becaufe otherwife it would have de^ 
ftroyed a vote by going over an old foundation* 
He had heard Mr« Holmes alfo iay^ that none had 
a right to vote but they who lived in borou^- 
houfes ; but he did not explain what he meant 
by a borough-houie. The witnefs had not men^ 
tionedthis conveHatioit till now. Hefkid^the 
borough^houfes in his. tiooe were lot or io2» 
He remembered the election of 17545 between 
90 and 100 peiibns voced at it, the voters weM 
called tip in the order of their houfea. The 
firft was Young, the next Sciut, which was 
meant to exclude Laundy* 

Witncffes of. the names of Keljyj Langjwd^ 
and fValder^ gave a fimilar defciiption of 
the right. Thefirft faid, that Hardes had given 
him^ in a converfaiion, a differenc account of 

the 
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(he light £rom (lult which he had given the 
Committee. 

Thomas Thomfon J aged xiear eighty, faid, No 
newhouie gave the right of voting, even if buik 
on horough-groundy except it was built on an 
old foundation ; neither would an old foun- 
dation give a vcte without there was a houfe 
built on it» He had always been told that per- 
fons who were bound to attend at the borough 
cQurt-leet had the right of vouog ; but never 
heard that any were bound to attend there but 
die inhabitants of old bcHough-boufes. 

Mr. Richard Penfdli^ fon of the late fieward^ 
liud. That he had always heard his fathef lay, 
rfiat the right of elediton " was in a certain de- 
fcription of houfes^ called ancient borough* 
koufes.^' He never ieemed to doubt of the 
rights The witnefs faid, M^fes Mkhel^ called 
by the af^ellants, had told himrhe knew nothing 
of the borough of Steyning, On his crofs- 
ezamination he faid his brother fucceeded his 
fiither as agent ibr Sir John Honywood. The 
conveiiktion with Michel, whom he knew btit 
fictie^ was (hort. Being aflted whether his. father 
had explained to him what he meant by ancient 
bosou^-^houfes ? heanfwered^ ^^ thbfe particular 
houfes that had a right of voting, and wertf 
botk on the foundations of andent-houfes within 
the borough/' • 

Z^ miUam 
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UTtlliam Pe^kham gave a long teftimony, atwl 
the fame account of the right. An imputaicionp 
was thrown on his charader as having once given 
a different account of it. His evidence was la-* 
ther confufed- He ^as the proprietor of an old 
borough-hoofe^ 

The cotinfel for the defendants being about 
to call other* wirneffes to the reputation of the 
right of eleftion, an honourable incmber ci the 
Corrimittee obferved, That fo many had been 
already called, that he did not think any addi* 
xional weight cotild be given to the evidence on? 
that head. Upon which Mr. Bond faid, That 
it was not ufual for counfel to defift without a 
iimikr intiniation from the court, which he was 
very ready to profit by. He fboutd therefore 
clofe .his evidence on this point, as he under- 
ftood that his friertds on the other fide did not 
mean to call any othef witnefies than to the'cha^ 
rafters of thofe who had already appeared before 
the Convmittee. 

As to the third head, Rickwood was (hewn 
the return in 1741, and faid, That all the per- 
fons who figned k, to his knowledge Irvod in old 
borough-houfes. He faid the feme as to the 
returns of 1 747 and 54^ except that he did notf 
know the houfes of James Aftiley and Nich- 
Flaw, who figned the former; or of John Eaflkxi,- 
^hn Elliot, and Emery Strecher, who fig^ned 

the 
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the latter. The return of 176 1 was alfo (igned 
by the inhabitants of old borough-houfes only. 
The counfel for the appellants proceeding here 
to minute down certain names which were found 
in other returns already given in to the Com- 
mittee, Mr, Partridge objefted to the regula- ' 
rity of this proceeding, and infifted that his 
friends on the other fide Should confine them- 
felves to fuch returns as he might now produce, 
of which he allowed they were at liberty to mak^ 
what ufe they pleafed, by way of xrrofs exan;iina-p 
iion. The Committee decided, That the objec- 
tton made by Mr. Partridge was a valid objeSion. 
But when the evidence for the defendants was 
clo(ed,.Mr. Douglas ftated to the Committee, 
that before Mr, Bond proceeded to fum up, he 
propofed to read the names of various perfons 
who appear to havefigned certain returns already 
produced, and alfo to read from the court-book 
{1675 to 1723) and from the minutes of the 
-Courts^leet (1734 to 1791) the names of various 
perfons who appear on the homage and jury j 
and likewifeto ftatc the names of various perfons 
who appear upon certain rental^, at prefent be- 
fore the Committee, Upon this, 

Mr. Bond faid, Then^inutes, rentals, and re- 
turns had been produced by him, merely for cer- 
tain purpofesy and that he could not imagine it 
Z 3 was 
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was now competent to the other ude to ufe them 
for other purpofes, at a time when lie could have 
no opponunity erf" anfwcring the new cafe they 
might nuke. If they were allowed to bring 
forward new evidence, he would, in common 
juftice, be entitled to anfwer it ; and thus the 
cafe would never come to a conclufion. He in-* 
fiiled that t^e counfel for the opponents had flip** 
ped the opportunity of profiting by thefe papers, 
as the cafes of both parties were already clofed. 

Mr. Douglas J in Mfwtr to the objiRhny faid« 
That in contemplation of law, every word of the 
leveral, documents alluded to was in evidence 
before the Committee, although they had not 
been read in point of faft. He therefore now only, 
propofcd to riead certain patts of them, in order to 
dired the attention of die Committee to the an*- 
fwer he had to give to (he cafe of the defendants; 
a hberty which, without doubt, he might take in 
his reply, by reading them as p^irts of his fpeech* 
It was abfurd to fay that a paper produced by one 
part)r, might not be ufed by tte adveife party to 
. any purpofe he chofe. If the defendants made 
a cafe, avoiding his cafe, he was clearly entitled 
to a reply after they had fummed up; but he 
never heard of a rejoinder in evidence, and there- 
fore denied that the defendants^ after clofii^ 
their cafe^ could make any farther ufe of tbe 

papers 
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paipcw in evklepcc. If they cbofe to read any 
parts of thofe docDmetats, they ought to do it 
now. He thought his propoirtipn favourable to 
che defendants^ as i!t gaye them 9^ <^portunity 
of obferving on the whok of his ca(e» wbifch thdjr 
codld not do, if he wa« compelled to fcad in his 
inej[^y the extl:ads he.naw fxropofed to make. 

MrSBondy in rtply^ feid, Tiiathe did not 
^ean merely to delay the pfodvdion of this new 
evidence^ for the fooner it was brought forwaidi^ 
che vpxxt time hit woukl have to acfwer it ; but 
4ie meant to coptend chat it was tbtaUy inadthifr 
£bie. He had .prpdnced returns for certaiii pur^ 
poles: Mr. Doughis had alfe produced r^unis 
for other purpofer. Was it competent for 
Mr« Douglas to k>ok now to thoTe returns for 
(Other purpQfr$ than he h^d ftafed? Could 
lie iniift in his reply on topics whiciT had not 
ht^n mecitbned in \m op^ng^ He denied 
that the defendants o«(e tf^voided (bat of the apu 
pelknts s it tvas a complete joinder to the ilTue 
tendered by th^Mi, in which <^afe no f^ippldr? 
mental evidence oog^t to be Adduced by the x^ 
pdfleMs; Tbofe lettns were boitowpd ftom fpe^: 
ciftl plying, in ^hich however a rtdbucter and 
fur-rebutter were alfo kxio^ni 8ut the Com- 
initiEee would not be caught by wotds ; and as it 
was infiftcd that be was not to anfi^^r the cafe 
intended to be ttiade by the reading of thefe 
Z 4 names, 
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names, he trufted the Committee would not sd-^ 
low his adverftry to produce evidence, which. by 
his own confeffion, was to remain unanfwered. 

The Committee having deliberated, came to 
the following refolutions : 

That the counfilfor the apfoUants Me fir mined 

to read from the minutes of courts^Uet (1734 to 

1791) produced by the defendants^ the names of 

various perfons who appear on the homage- and 

jury: 

That the counfilfor the appdUn^s be nowperyi 
mitted to read the nanus of various^ perfons. who 
appear tohavefigned cert mm returns produced by 
themt which names have not been aUaJed io^ or 
made tife of. eithet by the appellants or the defend-^ 
antSy in the cdurfe of the proceedings hitherto : 

That /i&^ counfilfor the appellants be permitted 
to read from the court^book {if>y^ to 1723) pro- 
Juced by them, the names of various perfons who 
appeaf on the homage and jury : 

That the xounfelfor the appellants be permitted 
to read the names of various perfons who appear 
upon certain rentals produced by them ; 

That before the counfelfor the defendants pror 
xeeds tofum upy he be entitled to refer to any papers 
produced in evidenie, by iitkirfidcy in explanatiou 
of any circumjl^nces referred fo^by the counfel for 
the appellants. 

Mr, Douglas upoA this read the names he 

propofcd. 
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propofed to read : Thefe I have referred to their 
proper places. See p* 275, 

To prove th^ fourth head, befides th^ deck* 
xaiions which occafipnally fell from the witnefles 
^ready. examined, the counfel for the defendants 
called Daniel Eafion^ who was appointed head- 
borough in >785, and went out of office in. 
1786. He faid that the lift by which he warned 
the fuitors to the borough court-leet in 1786, 
contained the names pf the mafter of every old 
boroi^h-hopfe, and all his lodgers, and none 
lelfe. This lift )ie afterwards delivered to Mr. ' 
Medwin, tjie fteward j and it was produced be^^ 
fore the Con^mittee, together with the other lifts* 
The lift of 87 -was of the lame defcription, ex- 
cepting that Mr. Marftiars name was introduced 
into it. But in the lift of 1 789 every inhabitant 
of the town was introduced. The fteward called 
over the fuitors by that lift; and when it was ol> 
jected by Mr. John P enfold, that he was deviate 
ing from the cuftom of the borough, he faid he 
could not pay attention to fuch a cuftofai^ but 
ihould adt as he thought right. In the follow* 
ing year the fame objections were made to fome 
perfons who were fworn on the jury; and the fame 
3,nfwer was given. In his crofs-examination he 
acknowledged that he wjis a tenant of Sir John 
Jilonywood ; and that he and his father had al- 
)y^ys voted in the Honywood intereft. In 1786, 

Mia 
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Mifs Br0Wn li?ed in Mr. M arlba!*s houfe ; fo 
that he could not fummon the tenant of it : 
«nd it was obfenred, that fome of the perfons in 
ihe lift of 1786, inhabited what were reputed to 
be old boix>Ugb*^houfes, but which the appellants 
contended to have been newly built. 

On the ffih head it was agreed by the counfel 
on both fides, that an examined lift of the re- 
tufns for firamber ftiouM b^ delivered to the 
clerk of the Committee. From the 1 3:h Cha. IL 
the indentures of return were between the 
(heriff, of the one part, and the conftable and 
tKhers, inhabitants and burgers, or burgeffes, of 
the other part. In 1702, between the ftierifT 
and the tonftabte, and the inhabitants of the 
borough. In 1703, between the flicrifF and the 
conftaUe, vid many others, inhabitants and 
«ledtors. In 1 705, between the (hi^riiF and the 
conftable, and many others inhabitants, and a fe- 
cond between the (heriff and thct conftable, and 
many others, burgeffes ; which was alfo the 
language of the lalb produced ^ viz. of the 29th 
•Dec. 1707. 

On the Jixtb and lafi head, the following quef* 
tions arofe : 

The counCel for the appellants obferving that 
there was ^fi apparent contradiftion in the evi- 
dence of Edward Hardes and that of William 
4Celfy, pf opofed to call Hardes again, and to con* 

front 
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ffont him with Kelfy. Tq this the counfel fordi* 
defendants objedted, becaqfe Hardes had bcea 
prefent during the proceedings of the Cora^ 
mittee ; but, the Committee refolvcd. That fh 
wiinefs Hardes may be called in^ folely tp confrom 
the wiinefs Kelfy as to their reJpeSiw evidence ; 
knt that neither ofthemjhall be further exandned. 
This, however, was not iniifled op, but it tM 
propofcd to call Mr, Medwin and Pfaihp Norrii 
to the charaders of Hardes and Wheeler. Tht 
Committee, however, refolvcd, Net to etdmit tb(t 
figents of either party to be catled to tie charaSfr 
of the witnejjes of that party : And, that Philip 
NorrtSj having been fre^uentlyjn the room during 
ibe bearing of this caufe^ be not examined^ 

The counfel for the defendants called wit*- 
nefles to the characters of Peclcham and Jahh« 
fpn. 

The evidence on both fides being dofed^ aai 

Mr. Bond, 
on the part of the defendants, having declared. 
That he had no evidence to adduce that catne 
within the refolutions, mentioned in page 344, 
he proceeded to fubmit his obfervations upoti 
the whole evidence before the Committee j the 
bulk of which, he obferved, had not been dimi- 
niihed, although the queflion had been cOn* 
fiderably. narrowed by the ezclufion of the 

hundred 
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hundred 4ioufes ; the fpirit of which determina* 
tion he thought extended to thofe in the manors 
of Charlton and King's Barns, as there was no evi^ 
dence to prove that ihcy\^fcwithin the borough. 
He thought the queftion was accurately dated by 
an honourable member to be this : Whether the 
right of voting was a right attaching on the in-* 
habitant of every houfe in Steyning, or only on 
the inhabitants of fuch houfes as had been cal}e4 
ancient boroughrhoufes by the witncffes ? The 
means reforted to by his clients for afcertaining 
the difference between thefe houfes, were the 
hiftory of the borough courtJeet, and the.tra-r 
dition of ancient^ perfons ; but the former was 
adduced merely to iiluftrate the fubje6t, certainly 
not to prove that the right flowed from the 
borough-court, or was dependent upon it j and 
tlierefore it could not be urged ag^inft that court 
that it had not perhaps fo regular a conftitution 
as moft other courtsrleet, although if prelTed on 
that fubjeft, he could refer to a cafe which proved 
that a Icet might exift within a lect(j) ^ and 
which alfo explained the law to be, " that every 
man ought to be within a leet ; and none could 
be of two leets." But whatever rcftrains and 
limits a jurifdiftion at common law, leaves every 
thing to which it does not attach a3 it ftoocl 

(tf) Cock verfus Stubbs. 2 Crokc, 583. 
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by the common kw ; he had therefore fuffi-^ 
ciently defcribed the' limits of the jurifdiftioil 
of the borough court-leet, when he had proved 
that the only fiiitors to it were the inhabitants of 
the old borough -houfes, for all otl^rs neceffarily 
fell within the jurifdiAion of the common law, 
and therefore were bound to attend the court- 
leet oiF the hundred. He had alfo proved, that 
the conftable was chofen by the inhabitants of 
old borough-houfes ; and though fome excep- 
tions were proved to thefe pofitions, he requeftcd 
the Committee to confider that thefe inftanccs 
wire drawn from the mimates of the court- 
leet, which were chiefly copied by the clerks 
of the prefent fteward ^ and that the lifts 
of thofc returned on the jury were wanting, 
which would have beft afcertained the dcfcrip- 
iton of the fuitors. This defeft had, however, 
been fupplied by the reftimony of thofe who 
had filled borough- offices, and had done* fuic 
and fervice at the borough-court. His friends 
on the other fide had brought forward fome 
exceptions to the general rule; but the pcr- 
fons mentioned by them, he believed, would 
turn out to be the inhabitants of fplit tenements, 
which were ancient borough -houfes, who were 
properly inmates or rcfiants, and therefore 
ought in law to have been fummoned to the 
borough court-lect. Thofe inftances there/ore, 

inftead 
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inftead of contradifting, confirmed the po(itio0 
he had I^d down. Though he did not mean to 
contend that the right was, ftridly fpeakiqg,^ a 
burgage-right, k bore a (Irong aealogy to that 
tenure : It was perhaps more in the true fpirit 
of it dun die right of voting in ftrict burgage* 
boroughs ; for it could hardly be fuppc^ed that 
in aiurient times a peribn might return,, after a 
long abfence, and vote in right of land whidi 
he had not occupied ; but it is more probable 
that the right was, as in Steyning, partly of a 
real and partly of a perfonal nature. If it was fo 
extended as to attach on every houfe within the 
borough^ was it not fingular that there was no 
perambulation to afcenain the limits of the 
borough^ and that even the fteward was totally 
ignorant of them ? The only criterion by which 
they had attempted to judge of what was or what 
%9^ not within the borough, is the payment dT 
a quit-rent to the Lord, which he thought could 
never be colleded with accuracy from the 
miierable rentals -delivered to the Committee, 
obliterated as thq^ were, and rendered almoil ille- 
gible by interlineations. He begged leave to 
fay, that the wit which had been thrown out by 
the gentlemen on the other fide, when they 
called his defcription of the borough a platform 
tefluflatedand (jpotted, muft now return on them- 
#?lve0 ; becauie the borough was certainly handed 

to 
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to them incerfperfed with hundred^houfeSt 
and was therefore open to their former obfer- 
vaxions. But every perfon mud know that in 
ihis, country feveral jurifdiAions are frequendy 
interwoven with one another, in fuch a way tha( 
one may pafs through five or fix of them in a^ 
many hours. The argument which they drew 
from the progreffive number of vot€rs> was, iu 
his opinion, equally incorredt i for in the. firft 
poll produced, the number was not lefs thaa 
l^at which he contended tor ; and the rate qf 
1609, which contains only fixty-three names, 
^cannot decide the point, as every one knows that 
at that period the poor were not fo oumerous as 
now, and therefore the fund for their relief was- 
not required to be fo large. . Doomfday-Book 
ihews tliax in the time of the Conqueror there 
were 1 1 8 mafura in Steyning [a) : a word whicli 
Spclman explains to mean, when applied to a 
borough^ either the land to which a houie be- 
longs, or the houfe itfelf ; in either way, the exr 
predion denotes that there were at that time 
1:8 mefluages in Steyning. The fubfequent 
diminution of them eflabliihed nothing, and 
the increafe of the diminilhed number from a 
particular period^ only proved that when the 
Tight of voting became more valuable, man 

\a) See the paflage at the end of the cafe. 
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longht out the ancient foundations, and huili 
upon tKem* But if the argument of pfogreffivd 
Durtibers was conclufive, did that progrefliort 
cxift oh their fide ? Had mofe ahd more houfe^ 
been built on land not burgage-land ? Nor : yet 
the Faggs, the Gof ings, and others, hid pro^ 
perty in the borough, as well as the noble fa* 
Hiily who were theft Catljolics. The faft fur* 
toifhes an internal evidence of the right, fo which 
he thought rtt) rational anfwer could be given* " 
He now proceeded to confider the returns, efpe- 
cially tbofe produced by the defendants^ with a 
view of proving that their language was too in- 
accurate to be relied on ; and on this fubjedt 
• quoted Serjeant Glanville and i Luders, p. 15^ 
The firfl: was in the rcign of Mary, and defcribed 
the eleftors to be iurgejfes and freeholders : But 
there was not a particle of evidence that the 
fireeholders vote. The other, in the reign of 
Elizabeth, is by the burgefles after their ufage 
and cuftom : w^ords which certainly would admit 
of his conftrudion ; but both were figned by 
Farnfold of Gaiewick; a houfe which was clearly 
proved to be out of the borough. The evidence 
hofl^ever he thought aflumed a very different ap- 
pearance, when he proved that thirty or forty 
perfons of a particular defcripiiott(with very few 
exceptions) and no others^ had figned a vaft 
number of returns. The joint retorns for 

Bxambe» 
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Bramber and Steyning proved that at one pe- 
riod the two boroughs lent members together ; 
but as this had been denied, he referred to the 
authorities of Prynne and Willis, who were dif- 
iiiterefted in the caufe, and v\fho (late the fadt 
to have been fo. The conclufion to be drawn 
from this union is not immaterial; for if the two 
boroughs were one, they probably had one re- 
turning-ofEcer, and the rights of eledlion were 
probably the fame : they are fo in Weymouth 
and Melcombe Regis ; the only inftance where 
two boroughs are united. The returns for 
Steyning are alfo in the fame terms with thofe 
for Bramber; which creates another f refumption 
tliat the fame term$ were ufed to defcribe a 
fimilar right. As to the agreements made at 
the bar of the houfe, he obferved that the only 
attention that could be paid to them was to con- 
lider jthem as evidence of the ufage of the place ; 
but the commencement of this century was fo 
late a period, that living evidence of the ufage 
at that time could be procured^ Gray (whofe 
death he lamented) was eighty-feven when he 
died j' he fpeaksof the declarations of his father, 
who was born 123 years ago. Other perfons 
Ipeak of the declarations of perfons v^ho muft 
have remembered the periods of contcft. Yet 
thefe all give the right to the borough- houfes, 
or, as they add, ancient borough-houfes : words' 
A a v^hich 
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which tnufl be allowed to expkin the agrcd* 
mcnts of parties, or, if contradiftory, to overturn 
them. He did not think that the Committed 
could liften to the idea of a plot, formed by up-* 
wards of lOo perfons, not one of whom betray* 
It, in oppofition to the teftimony of credible wit- 
ncfles who declare they never heard of fuch a 
confpiracy. Having difcufled this fiibjeft, he 
proceeded to the poll of 1 734, which he ob- 
ferved was found the very day before the laft 
trial, as the rate of that year was difcovered the 
day before the prefent one commenced. A fin- 
gvilar felicity, that papers of importance fliould 
be found the moment before they were wanted. 
It Was feid, however, to contain fome peculiar 
mai^s of authenticity, and was (igned by the 
return ing-officer, who perhaps confcious that it 
did not much refemble a poll, had affixed to it 
a fort of certificate which put him in/mind of 
the painter, who was obliged to write under hh 
produftions. This is a Lion: This is a Beitr^ 
The firft name on this poll to which any obfer- 

. vation is applicable, is that of Thomas LauH4y j 
but it turns out that Young, the authenticatotf 
of the poll, was landlord of the houfe, and in ali 
probability made no difficuhy of allowing his te- 
nant to vote. L^jndy*s name alfo appears on the 

xourt-books the year before bis houfe was built, 
which he would leave to the other fide to explain. 
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John Box at that time lived in the Chequer, 
which is allowed to be a hiindred-houfe j but in 
the fubfeqnent rate of 1 734, it appears he was 
rated for Jobbington's Caftle. Indeed about 
this time it appears to have been much the 
praftice for the voters to be rated for old 
feorough«houfes in which they did not live ; and 
though the legality of this praftice cannot be 
fiiftairied, it (hews the underftanding of man- 
kind in general, as they never went to be rated 
for houfes newly built. It appears alfo in evi- 
dence, that perfons were fummoned to the bo- 
rough-courts, not becaufe they lived in old 
torough-houfes, but becaufe they were rated 
for them, the headborough being guided by the 
rate. Chatfield lived at the King's Arms, which 
is clparly a hundred -houCe; but he was rated 
for another within the borough j and Parker re- 
fidcd at Gatewick, which is out of the borough. 
Two votes are alfo moft juftly queried i that for 
Kemp's houfe, formerly Pike's, and John Dennet. 
As to the firft, Thompfon faid that he lived in 
that houfe from 1747 to 1750; and that his 
vote was not folicited although the borough was 
canvaffed : and as to the fecond, Kelfy exprefsly 
faid, that Mr. Leaves built it on burgage-ground, 
in order to make a vote which he xrould not 
effeft, and therefore fold the property. Having 
thus difcuffed the poll of 1 734, and the cafes of 
A a 2 newlv 
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newly ereAeJ or fplit tenements, he obfervecf, 
that if after alU there remained a few inflances 
of that defcription which the appellants had 
urged, they ought not to overturn the, an- 
cient ufage of the borough. He would appeal 
to every member of the Committee, whether 
fcven, eight, or nine votes improperly admitted, 
ought to have that effed in any borough in the 
kingdom ? Do not inftances of fplit burgages 
occur in every burgage-tenure borough ? Im- 
proper votes often get on a poll; and if they do 
not affect the majority, are allowed to {land 
there by the favour of the returning-officcr : the 
argument is only conclufive when the rejeftioa 
of them v/ould have gained the feat. On tl:^ 
other hand, one of his witnefles had declared 
that in 1754 and 1761, four or five were re- 
jeded 'y which counterbalances the inftances of 
a few improperly admitted to vote. Mr. Bond 
ttow proceeded to comment on the traditionary 
evidence of ufage, and expofed fome contra- 
diftions in the evidence on that head for the 
appellants- He oppofed fthe tellimony of th^ 
fons of Brown and Tenfold, the ftewards, to the 
oppofite account of their declarations given by 
Hope and Shaft. Their fons muft be fuppofed 
to have been their moft confidential friends; bn% 
they are found betraying their real fentiments of 
the right 10 .every, one, except thofe whom they 

^ould 
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could triift. As to the condiift of the former 
gentleman, he obferved, that the only impu- 
tation thrown on him was, that he afted as agent 
to the Faggs. But there was another party in 
the borough j the Faggs were oppofed by the 
Gorings ; and it is therefore dliacult to fuppofe 
that Brown fabricated a plan to which both 
confented. Eleven witncflcs (the Committee 
might rejcft two of them if they chofe) had not 
only defcribed the right to be as he had ftated 
it, but had exprefsly nega:ived the right of a 
houfe built on new burgage-ground where there 
was no old foundation ; whereas mofl of the 
witnefles on the other fide do not fpeak to the 
aftual declarations of ancient perfons, but merely 
to their opinions. He had avoided hitherto 
laying any thing of the additional evidence, 
which Mr. Douglas had lately brought forward 
with an anxiety which betrayed his opinion that 
till then his cafe was not proved. That evidence 
could only be anfwered by fafts, which it was 
itnpoflible for the defendants to produce when 
their cafe was clofcd ; and therefore he hoped 
that the Committee would, in their juftice,'dif- 
card evidence which he had not had an oppor- 
tunity of contradifting. Notwithflanding the 
vdft mafs of matter before the Committee, and 
the rejedlion of his polls, the flrong features of 
f:he cafe remained the fame ; and he might thei'e- 
A a 3 fore 
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fore fay, without being guilty of impropriety, that 
if the cafe were doubtful, in an honeft mind the 
decifion of a former Committee in his favour 
ought to turn the fcale. 

Mr, Douglas, in reply, 

faid, That the queftion was cenainly difficult as 
well as important, in as much as it embraced a 
great variety of topics not neeeffarily connected 
with one another ; but at the fame time the two 
propofitions refpedivelj contended for were 
limplc; and every man muft underftand the na- 
ture of the arguments and proofs by which they 
are to be fupported. No pofitive law had been 
produced on the fubjedl, and therefore the 
Committee were to decide which of the two 
ftatements was proved ; or if neither of them 
was fo, to define the real right of eledion : an 
obfervation which he made more for the fake of 
conCdering the fubjeft accurately, than from any 
idea that a third right was eftabliflied by the evi- 
dence. His ftatement had this advantage, that 
it concurred witli the common law right of elec- 
tion; to which theirs was moft repugnant. The 
hiftory of the ufage of the borough might be 
divided into three periods; the firft of which 
commenced with the earlieft tradition, and 
ended in 17 12, when the laft accounts of the 
right are to be found on the Journals : the fecond 

extends 



S T E Y N 1 N G. 35y 

xtends to and includes tl>e year 1734 ; and the 
third reaches from thence to the prefent time. 
Under the firft he (hould confider the argunientsi 
drawn from the contefts in 1701, 10, and 12, 
the returns for Bramber, the joint returns, and 
Doomfday :* under the fecond the poll of 1734, 
compared with the fubfequent rate of that year : 
gnd under the third the p^adtice of the coyrt-^ 
leet, the aAs of the occupiers of newly buik 
houfes, and, above all, the parole evidence of re-r 
pu tar ion on both fides. It is Angular that the 
words ancient borough-houfey or ancient founda- 
tions never once occur in the evidence given to 
the Committees of Privilege, or in the $igree- 
ments of the parties ; yet the numbers were fre- 
quently fo nearly balanced, and the exertions of 
the parties were fo great when five guineas were 
given for a jacjc in 1 701 , that the objeAion that 
a houfe was new muft have been darted, if an 
idea had been entertained of its vahdity. In 
1 701, however, Wolgar is faid to live " in 
part of a houfe," not part of an ancient houfe, 
and Longmore hires ** a . little houfe" (not a 
little ancient houfe) and gets upon the rate; 
but in Bramber the cafe is very different. In 
170^ " the right of eleftion was agreed to be in 
the perfons inhabiting in ancient houfes^ or in 
houfes built on ancient foundations ^ paying fcot 
and lot." The evidence alfo goes to afcertain 
whether or not the houfes were of that defcrip- 
A a 4 tioxu 
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tion. Three voters are brought forward by the 
petitioners ** who inhabited in ancient houfes,*' 
and it is objeded to four others, *^ that they did 
not live in ancient houfes (tf^." In 1715 the 
agreement is the fame, and the evidence turns 
on the fame points : it is objefted to Thomas 
Bawcomb, that he was an inhabitant of Steyn- 
ing, " and voted for the new end of an ancient 
houfc, where a widow hves." ' On the other fide, 
a witnefs faid, that he knew that the houfe where 
Bawcomb lives was within the borough of 
Bramber (which according to the defendants 
would have been fufficient); but he adds, and a 
bttrgage-houfe. Wheeler fays, that Churcher's 
houfe is a new built houfe upon an old founda- 
tion (b). The perfons of the drama are the fame 
here as in the contefts for Steyning; he thought 
it therefore felf-evident, if nothing appeared on 
the fubjeft but the Journals of the Houfe of 
Commons, that the difference of thefe expref- 
lions marked a difference of right in thefe two 
boroughs. It was the direft intercfl of the Faggs, 
the Gorings, and the Wallifes to clofe the bo* 
rough if poffible, and to urge, as the prefent de- 
fendants had, the limited number of mafura re* 
corded iaDoomfday ; and the intent of producing 
fo many returns was not, as had been imagined, to 

(a) 14 Journ, p. 287. (3) 18 Journ. p. if[S. 

colleft 
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colleft the right from the defcriptions of it found 
in them, for he knew that they v^re in general 
too inaccurate to be relied on, but to (hew that 
fome one perfon of the families juft mentioned, 
had always reprefented che borough. They had 
therefore by their conduft declared the borough 
to be open, and their declarations were in law 
thcfc of Sir John Hooyvvood, ^'ho claimed under 
them. As to that record of high antiquity, 
Doomfday-book, he did not fee that any con- 
clufive argument could be drawn from it ; and 
what little it furniflied was unfavourable to the 
defendants ; for it ftates that there was a caru- 
cate and a half of land in the borough, which, 
according to Spelman, is 150 acres, whereas all 
his clfents meant to force within its boundary 
at moft amounted to ten. The defcription was 
probably of a larger diftridV, and comprehended 
Bramber; but whether Bramber and Steyning 
were two fingle boroughs like Banbury, and re- 
turned each one member, or whether they, made 
but one borough, and returned two jointly, no 
accurate conclufion could be drawn from either 
fuppofition; for it happens in many places, as 
in Briftol and Okehampton, that there are two 
clafles of voters, freeholders and burgefles or free* 
men; and in Peterborough there are two dif- 
trifts which have different rights : the returning 
officer of Steyning and Bramber would therefore 

have 
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have Ifibourcd under no greater difficulty thaa 
is impofed on the returning officers of thefe 
places; and it was begging the queflion to fay 
that the right of voting in Bramber muft extend, 
to Steyning, as it might juft as well be argued 
that the right of Steyning muft govern Bramber> 
fince both were eftabliftied by agreements. Bu(; 
if the borough at the time of the conqueft was noc 
neceflarily confined to ii8 houibs, he was not 
forced to account for their diminution to 60 in 
1609. It is fair to argue that their number was 
not greater, from the rate of that year : for by the 
43d of Elizabeth, the rate muft be laid upon all 
houfes and lands, and if a fmaller fum only be 
irequired, the deduftion muft be made propor- 
tionably from the poflTeifions of each occupier. 
This argument was alfo fbreagthened by the pre- 
fumption that all the voting houfes in the bo* 
rough would have been rated, as it is known, 
that in the reign of James the Firft, a feat in 
parliament was an objed of ambition : and Glan- 
ville's Reports ftiew that contefted eleftions were 
then as frequent as now. If therefore he had 
proved that the right at the commencement of 
this century was as he had ftated it, nothing 
lincc could alter it but an ad of the legiflature j 
and the only mode in which the gendemen on 
the other fide could avoid this conclufion in his 
favour, was by contending that the proof was 

not 
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not fo complete but tliat the fubfequcnt ufage of 
the borough might explain it differently. On this 
head he obferved, that as the Journals had been 
the main objeft of his attention during the firft 
period of the hiftory of the borough, fo the poll 
of the year 1734 (at which time Mr, Brown 
commenced his ftewardfhip) might' be deno- 
minated tlie center of the fecond. Hq muft 
not forget to (late that this was the only poll 
in evidence, except jhofe of the late con- 
refts. But though this had been unqueftion- 
ably proved by the decifions of the Commit- 
tee, he (hould examine fome of the obfervations 
made by Mr, Bond to attack Its credibility. 
That learned gentleman had alluded to the re* 
cent date of its finding ; but it was found where 
it ought to be, with the reprefentatives of the re- 
turning officer. It is probable that it was taken 
with care, as the bribery aft paffe4 a very fev¥ 
years before (a)y which impofed an oath on re- 
turning officers to return fuch perfons as fhould 
to the beft of their judgment appear to have a 
majority of legal votes. As to the jocular ftory of 
the painter, he obferved that it had not any 
weight when applied to legal tranfaftions ; for a 
will begins by faying, " This is the laft will and 
teftament" of the perfon making it : the firft 
words of an indenture are " This indenture :'* 
an ad of Parliament recites itfelf to be fo. He 

{a) 2 Geo. 2. Ch. 24. 

(hould 
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fhould make It appear by this poll, that the la- 
habitants of feveral new houfes and of fplit tene- 
ments had been allowed to vote ; the Committee 
were therefore called upon to prefume that the 
returning officer afted contrary to his duty and 
his oath, owing to fome urgent intereft : an idea 
which muft be entirely difpelled, when it (hall 
appear that feveral of thofe very perfons voted 
againft the party he had efpoufcd. This was 
the cafe with refped to Philip Longford and 
the two Petos, whofe votes are not queried, 
though given for the Marquis of Carnaervon, 
and therefore againft Lord Vane, whofe feat was 
in danger. On the other hand, Thomas Pike's 
vote is queried, though given for Young's 
party. Having thus cleared the poll of all 
'obloquy, he proceeded to compare it with the 
rate of 1734, made nine months afterwards. 
From this it had been ftatcd,(^) that in the town of 
Steyning 117 houfes were rated ; from thefe de- 
duct five inhabited by women, and feven in the 
manor of Charlton, .and there will remain 105. 
On the poll there are 105 ; but according to the 
defendants there are only loi voting -houfes: 
from thefe dedud five inhabited by women, and 
ninety-fix will remain ; which leaves nine votes 
upon the poll, which could not poflibly have any 
right to fiand there. He would alk any gentle^ 

{a) See page 269, 

man 
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man acquainted with burgage-tcnure, whether 
this diminution and increafe of members could 
poffi^iy have taken place, if from the com- 
mencement of the right there had been loi 
voting-houfes ? They fay a few votes for fplic 
houfes might have crept upon the poll, by the 
negligence or favour of the returning officer; 
but would not thefe, as well as new built houfes, 
have been narrowly watched in 170 1, when there 
was only a majority, of three ? and is it not pro- 
bable that all the old foundations would have been 
fearched out ? But a greater increafe cannot h& 
juftly expefted, becaufe the property within the 
borough was poflefled by great men, againft 
whom the fmaller proprietors would k^vc in 
vain attempted to unit.^, and the little trade 
of the borough afforded no encouragement td 
ereft new houfes. Having difcuffcd this fub- 
jeft, he proceeded to the new built houfe« 
and fplit tenements ; on which head he obfervcd 
tliat the identity of the >houfes, and the inhabit* 
ants of them, had been proved by a vaft variety 
of parole and written evidence, which was fcat- 
tered all through the minutes* It was faid, tha^- 
the ufc made of the latter had impofed a hard- 
fhip on the defendants; but wliat hardfhip was 
there in recurring on a fccoftd trial to the public 
records of the kingdom ? The returns were as 
open to the one fide as to the other ; and the 
obferv^-^tion was in a great degree applicable to 

the 
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the mihutes of the court-leet and the f6ntals, a^ 
they had had the infpeftion of them for a long 
time, and might, if they chofe, have taken 
copies. It could be no objeftion to the latter 
that they were interlined and blotted ; for if the 
alterations were made in order to coiteft errors, 
or to ftatc a fucceffion of fads, the papers were 
more authentic j and if done fraudulently, the 
blame was to be imputed to Mr. Penfold, from 
whofe hands they were received. The deeds and 
parole teftimony on this head, he thought, proved 
the point, he contended for in a more fatisfaftory 
manner than could be expefted, confidering that 
moft of thofe houfes belonged to Sir John Hony- 
wood ; and the returns, and minutes of the 
court-leet, Iiad alfo been confulted with fuc- 
cefs ; for the former had exhibited in the 
body of them the names of many of the inha- 
bitants of thofe houfes, which It cannot be fup- 
pofed the conftable would have placed in that 
confpicuoufi fituatioh, if4ie had thought they had 
lio right to vote, and the latter proved that thofe 
perfons, contrary to the aflertion of the other 
fide, had attended the borough court-leet* There 
Was an abfurdity in the argument drawn from 
the pra«ftice of that court, which nothing could 
do away ; for, allowing it to have been proved 
(although there is no evidence of fuch an ufage 
before the time of Brown) it is conipletely il- 
legal; 
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iegal \ bfecaufe by law every male refiant of the age 
of twelve, excepting priefts (even a fervant) is 
bound to attend j and the fteward may take 
a ftranger paffing through the town, for the 
purpofe of forming a jury (a)^ Again, a 
nuifance is an offence indidtable at that court ; 
but if one cxifted in any of the ftreets or 
lanes which conneded thefe detached houfes, 
according to their argument, it would not 
have been within the jurifliidion of the court j 
but there are prefentments of the roads being 
out of repair. Jurifdidions are undoubtedly 
often interfered ; but an inftance like this 
niever before occurred, of loi iflands dropi 
into the fea of hundred ; nor would the faft, if 
it were taken to exift, decide the right of voting, 
which was uncomiefted with it. Having gone 
through the two firfl periods of the hiftory of 
the borough, be came to the evidence of repu- 
tation, as properly falling under the third. On 
this fiibjeS, he obfervedi that the right of elec* 
tion^ fet up by the defendants, was in reality 
contained in that which the appellants wi(bed to 
eftabltfh, and it therefore became natural in a 
borough like this, where there were but few 
faoufes, and from the fntiall iixreafe of popula- 
tion, fcarcely any newly built, and where of 
€ourfe the right mull have been chiefly exercif€4 

{a) % Inftit.— Cqw. Dig. tit. Leei. 
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by the inhabitants of old houfcs, to fuppofe that 
in law the riglit was confined to ihofeold houfes. 
Accordingly Brown and Penfold are found giv- 
ing illegal direftions, that none (hoiild be fum- 
moned to the borough-court but perfons of that 
defcnption. This muft be fuppofed to have 
been done with an intercfted view ; yet at times 
they are found betraying that their fecret opi- 
nion (which muft have been derived from the 
hillory of the place, and the fafts within their 
knowledge) differed from their public declara- 
tions. Having commented on the teftimony of 
the different witneffes, he laid it would afFeft the 
declarations of moft 6f thofe on the other fide, 
that they infifted that they never heard of the right 
fet up by the appellants ; for as he had proved 
in the firll part of his fpeech, that that right 
was in truth recorded in the Journals, at the 
commencement of this century, it followed tliat 
they were either too uninformed to be relied on, 
or too corrupt to tell the truth. Moft of therii 
alfo are either tenants to Sir John Honywood, 
or are at this time owners of old borough-houfes, 
or have lately fold them ; in all which cafes they 
are intcrefted to fecure the right which they 
imagine to belong to them. Upon the whole, 
he begged the Committee to confider how, on 
the one hand, his evidence had confirmed, if it 
.WAnted confirmation, the language of the Jour- 
nals 
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nals of the Houfe of Commons, had proved the* 
gradual increafe of numbers, and deteftedthe 
fchemes of Brown aad Penf<>ld : how, on difc 
odier hand, the prefentments of new hpufes and* 
the admiffion of their inhatbitants to vote at 
cledions againft the intereft of the returning- 
officcrs, liad contradidled the jJretended number 
of 1 01 voting-houfes, and had forced the coimfd* 
for the defendants to abandon the praftice of 
the conrtJeet : a grt)und on which they formCTly* 
fo much relied. ^ 

On Wednefdajr the 4th of April, the Com- 
mittee informed the Houfe, by their Chairman, 
that they had required th^ counfel for tht? 
feveral parties to deliver to the clerk of the 
Committee, ftatetncnts in writing of the right 
of eledion for which they rcfpcdively corf- 
tended. 

That in confequence thereof, the counfel fchr 
the petitioners (appellants) James Martin Lloyd, 
Ef<^. William Cobper, John Butcher, Thomas 
Sone, Siderlck Elgar, Richard Jenner, Charles 
Groome, Thomas Newman, Richard Kemp, 
Edmund Streeter, Willijim Sharpe, Thbnfias 
Young, and John Bachelor the youngerj de- 
livered in a iftarement as follows : 

" That the right of eleftion of members to 

" ferve in parliament for the borough of Stcyn- 

B b *' ing. 
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" ing, in the county of Suffex, is in the con* 
** ftablc and houfcholders, inhabitants within 
*' the faid borough, paying fcot and not receiv^ 
•* ing alms/' 

That the counfel for the eleftors petitioners 
delivered in a ftatement as follows : 

" The counfel for the petitioners, Richard 
** Longhurft, William Town, Thomas Stam- 
*^ mer, Thomas Cox, John Morris, and Jofeph 
*^ Curtis junior, to defend the right of election 
** for the borough of Steyning, in the county 
*^ of Suflex, as reported to the houfe by the 
^* Seled Committee, on the 7th day of March 
*^ 1791, ftate the right of eleftion of members 
^* to ferve in parliament for the faid borough to 
♦^ be in the inhabitants of ancient houfes, and 
^* of houfes built on the fcltes of ancient houfes 
•* within the faid borough of Steyning, being 
*^ houfeholders, paying fcot ^nd lot, and not 
^* receiving alms/' 

That the Committee had determined. That 
the right of eledion, as fet forth in the faid laft 
mentioned ftatement^ is not the right of eleftion 
for the borough of Steyning, in the county of 
Suffex, 

^hat no perfons have a right to vote at an 
ele£Uon of members to ferve in parliament for the 
borough of Steyning, in reJpeSl of any houfis 
within the borough of Bramber^ the tithing of 

Bid- 
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Jtllngton^ or the manors ofCharlt4>H or Klng^s Bsrns : 
And, 

That the right of eleSkn of members ti fervt 
In parliament for the borough of Steyntngy in the 
county of Sujex^ h in the conjiable and houfe^ 
bolder Sy inhaiitants within the faid borough ^ pay-- 
ing feet and lot. 

And Ac faid determinations were ordered to 
be entered in the Journals of the Hpufe. 



♦,,^* The pafl&ge from Doomftlay^book, aBuded 
to in this Cafe, is as follows: Under the 
title Sudfexe, Terra /Eccl/r" Fifcannens^ in 
Gheplinges Hd, 

In Burgo fuer^ cxvtii. mafurae^ et reddeb^ iiii« lib» 
et 1 J.. Sd. modo funt. cxxvi 1 1. inafurs. «t reddt. c. folid* 
itl c. dea et hnt. i car. et dim. Ad curiam opabant. fie 
Villani T. R. E. T. R. E. valcb' qt. xx. et«vi. lib.ct 
pod. L. lib. M : C. lib. et tarn' eft ad firma' p. cxxi i. lib* 
I X* fol min/ 
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ROXBURGtf, 



TV yCR. Partridge opened die cafe on the part 
'^^-■^ of the petitioner, dating, That the elec- 
tion for this county was held at Jedburgh, on 
the 24th of July 1790, when Sir Gilbert Elliott 
being praefes, declared Sir George Douglas to 
be duly elefted by a majority of thirty to twenty- 
five. Mr* Rutherford, the petitioner, infifted, 
that the greater number of legal votes was for 
him, the freeholders having refufed to allow 
the votes of fix gentlemen which had been given 
under proteft in his favour* Four of thefe, viz. 
Colonel Pringle, Mr. Mark Pringle, Mr. Dallas, 
and Mr. Davidfon, were ftruck off the roll by 
the freeholders, at the eleftion-meeting ; and 
the other two, viz. Mr. Sibbald and Mr. 
Dickfon, having claimed to be inrolled, ^eir 
claims were rejefted by the freeholders. All 
B b 4 thefe 
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thefc geptlemen have fince been ptic upon the 
roll by decrees of die court of feflion, upon 
feveral appeals from thofe afts <rf the court of 
freeholders. 

Colonel Pringle's Vote. 

CoL Pringle had been put upon the roll in . 
the year 1781, and continued on it without 
any pfetence-of an alteration of the circumftances 
of his title. At the eleftion-meeting, Mr. Elliott 
of Wells, a freeholder in the intereft of Sir George 
Douglas, tendered to him the oath of truft and 
pofleffion, as he was intitled to do by the ftat. 
7G.II. ch. 16. Col. Pringle declared himfelf 
ready to take the oath ; upon which Mr. Elliott 
required him, previous to taking it, to an- 
fwer certain interrogatories which he had pre- 
pared for the purpofe of expifcating the true 
nature of his qualification. Colonel Pringle, 
conceiving that the freeholders had no right to 
call upon him to anfwer any interrogatories, re- 
fufed to do fo ; whereupon he was ftruck off the 
roll on the motion of Mr. Elliott. Having ap- 
pealed "to the court t>f feffion, he was replaced in 
his former fituation on the roll, by the decree of 
that court, which was afterwards confirmed by 
the honfe ofLords(j). 

Mr, Partridge and Mr. Tait infilled, That by 

{a) See ante page 216^ 

the 
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the flat. i6G. II. c. ii. Col. Pringlo was in- 
titled to continue upon the roll, after having 
been upon it for four months, unlefs in cafe of 
Tefufal to take the oath c^ truft: and poflellion^ 
or an alteration of the circumftances of his title ; 
and that, being on the roll, he was entitled ta 
vote, if no perfonal difqualification attached on 
him, fuch as artfes from attending nonjuring* 
meeting-houfes^ or being a revenue officer, 
&c. An alteration of circumftances was not 
pretended to exift in this cafe, and Colonel 
Pringle was ready to take the oath, had not Mr. 
Elliott, who tendered it to him, withdrawn his 
requisition, by infifting upon a previous an* 
fwer to the interrogatories. But the conduA of 
the freeholders having been found by decree of 
the court of feffion, and afterwards by the Houfc 
of Lords, to be illegal, and Colonel Pringle being 
thereby replaced upon the roll, the Committee 
ought to confider themfelves bound by the deter- 
mination of the fupreme court upon the fubjeft. 
Former Committees, in the cafes of Airftiire, 
Stirling, Elgin, Kircudbright, Orkney, &c. 
refufed to inveftigate the title of perfons who 
had continued on the roll unimpeached for four 
months; and therefore this Committee ought 
not to give fuch a decifion as would (hake that 
rule, and introduce uncertainty into this branch 
of the laW. 

Mr. Douglas, for the fitting. member, argued. 

That 
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-That the freeholders were intitled to put fuch 
interrogatories as would difcover the real nature 
of the voters title, and to ftrike off CoL Pringle, 
pr at lead to difallow his vote for having refiifedl 
to anfwer them. A right to vote is acquired by 
having the fuperiority of a fufEcient eftate ; but 
repeated afts of the legiflature have declared, 
that if fuch eftate is lield in confidence, it can 
give no right. The mode pointed out by aft 
of parliament for difcovering this concealed de- 
feft of tide, is to adminifter the tf uft-oath ; but 
iince the cafe of Sir John M*Pherfon, it is fettled 
that the freeholders may refort to other means of 
attaining the fame end. In that cafe, interrogato- 
ries exaftly fimilar to the prefent, were put and 
allowed. Indeed it would be abfurd that any perfon 
ihould exercife a right founded on a title which be 
knows to be void, through a defeft in the court 
of juftice in the means of coming at the truth. 
In Scodand, the court of feffion always allows the 
parties to be examined as to any concealed fads; 
and in England, if an aftion is brought on a 
title apparently good, a court of equity interferes 
' to difcover any fecret avoidance. But the title 
in quefliotl being void if held in confidence^ 
and the vote bad, the freeholders had, and this 
committee has of courfe, the power to inveftigate 
that faft by every method lawful in other cafes^ 
ur^lefs rcftrained by a pofitive aft of parliament. 

The 
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The court of Freeholders, in judging of the 
claim of Colonel Pringle, may be conlidered as 
afting in two capacities, though by the fame 
decifion : Firft, as judges of his right to be 
upon the roll ; and, fecondly, as judges of his 
right to vote. That thefe are diftinft capacities 
appears from this, that the appeal from their 
determination is in the one cafe to the court of 
feflion, and in the other, to the committee of 
the Houfe of Commons; and the court of feffion 
can no more judge of the goodnefs of the vote 
than this Committee can replace him on the roll. 
Whether, after four months continuance on the 
roll, a freeholder may be ftruck off for a defedt 
in his original titUj is a queflion upon which 
the court of feffion has fo often changed its opi-* 
nion, that the law cannot be faid to be fettled 
either way : for although the lateft decifion is 
againft fuch a doftrine, and tkat in the cafe of 
this very vote, yet a month before, the law was 
fuppofed to be otherwife. Biit there is no law 
ot ftatute which difables the court of free- 
holders from enquiring into the validity and 
nature of a vote before they admit it ; for though 
they cannot ftrike a nominal and fiftitious voter 
off the roll, yet they may refufe his votey as well 
as thofe of revenue-officers, &c. who, though 
on the roll, cannot vote : And more efpecially a 
Committee of the Houfc of Commons cannot 

' be 
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be fuppofcd to be lied down by this prefcriptiyd 
tide after four months enrollment ; for as confi- 
dential votes are allowed to be void, and Com- 
mittees are not reftrained by any law either as 
to the manner or time o£ their enquiry^ they may 
have rccourfc to the ordinary forms of proceed- 
ing to inveft igatc the nature of the vote. He then 
offered evidence to prove that the title upon which 
Cofonel Pringle voted was confidential and cbllu- 
five : That Mr. Pringle of Clifton, out of whofe 
eftate it was carved, was proprietor under a ftrift 
entail with irritant and reiblutive daufes ^ fo that 
any heir of entail might caufe a forfeiture of the 
eftate from both the grantor and grantee, unlefs 
Colonel Pringle prevented it by refigning his 
eftate. This, and the eftate^s being only for life, 
explained the nature of the tranfaftion to have 
been, that Colonel Pringle fliould hold under 
confidence to denude upon requeft. But then 
his fituation is exaftly the fame as if he had given 
aback-bond, which is an exprefs difqualification, 
and mentioned as fuch in the oath of truft and 
poiTefiion. 

Mn Tait objefted to the admiffion of fuch 
evidence. It never was doubted in Scotland till 
lately, that four nionths continuance on the roll 
gave a conclufive title : the contrary doftrinc 
held for a (hort time by the court of feffion, 
againft the opinion of the whole b^r, has fincc 
been abandoned s and the law is now placed on 

its 
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lis Iblid foundation by the decifion in the cafe 
of this very voter- It has always been held by: 
Committees, that the right to vote, was not in. 
confequence of the eftate poflefled, but of being. 
or having a right to be upon the roll ; therefore. 
the two rights, arc.co-extcnfive and convertible, 
* except where the exercife of the right to vote is: 
prevented by any. perfonal difqualification : and* 
of this opinion was the Committee ; for, 

The Court being cleared, and a motionj 
being made, andthe qucftion put, "Tlxatthe- 
^* counfel for the fitting member be admitted to 
'* produce evidence as to the title-deeds of Col. 
** Pringle, noiwithftanding his having been 
** upwards of four months upon the roll," — It 
pqffed in the negative. 

The Committe then determined, " 7bat Col. 
Pringle ought to hasje been admitted to vote at the. 
lajl eUSionfor the county of Roxburgh. 

The counfel for the petitioner then pro-- 
cceded to add to the roll the votes of Mr. Mart 
Pringle, Mr. Davifan^ and Mr. Dallas^ who 
were in the fame fitiiation as the former voter, 
except that the appeals againft the feveral 
decrees by which they were replaced upon 
the roll were not determined, the appellants 
feeming to have waived them (Tnce the determi- 
nation of the other caufe. Mr. Dallas indeed 
had anfwered all the ini]errogatories put to him 
in a moft fati^fai^ory manner ^ yet his name was 

ftruck 
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ftruck off the roll, which Mr. Partridge infiftcd, 
(hewed how little fcrupulous the friends of the fit- 
ting member were in the ufe they made of their 
majority, in deciding queftions in his favour. 
Mr. Douglas admitted that thcfe were not to be 
diftinguiftied from the former cafe. The Com- 
mittee accordingly decided, that thefc voters 
ought to have been admitted to vote at theeleftion. 
The counfel for the petitioner then proceeded 
to the votes of Mr. Sibbald and Mr. Dukfon^ 
who, claiming to be inroUed, had been rejected 
by the freeholders, but fince placed on the roll 
by decree of the court of feffion. Mr. Douglas 
admitted, that fince that decree he could not dif- 
pute their titles. Thefe fix being added to the 
votes in favor of Mi". Rutherford, left him with 
a majority of thirty-one to thirty ; and Mr. Par- 
tridge contended that he was duly eledted. 

Mr. Douglas then claimed to add to the poll 
of the fitting member, 

The Vote of Mr. Anftruther Paterfon. , 
This gentleman was in the intereft of Sir 
George Douglas, and having voted for him 
under proteft, his vote, if good, made the num- 
bers equal, and the cafting-vote of the praefes 
given for Sir Geo. Douglas, carried the cleftion 

in his favour. Mr. Patcrfon-s title to vote was 

• 

confirmed by many years continuance on the 
rolU At the elcftion-meeting, Mr. Ruther- 
ford 
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ford required him to take the truft-oath. He 
faid he was ready to do fo ; but Mr. Elliott of 
Wells, prevented him, by requiring him pre- 
vioufly to anfwer interrogatories fimilar to tfifefe 
he had put to Col. Pringle. The voter refufed 
to do fo, and referred to the reafons given by^ 
Col. Pringle. Mr. Elliott then moved, that he 
fliould be ftruck off the roll ; which Aras accord- 
ingly done. The voter afterwards voted linder 
proteft for Sir George Douglas ; and upon Mri 
Rutherford's again requiring him to take the oath 
before being admitted to vote under proteft, Sir 
Gilbert Elliott, the praefes, refufed to adrtiinifter 
it to him, as being no longer an eleftor. Mr: 
Anftiruther Pateifon having appealed to the court 
of feflion, and made Mr. Elliott of Wells Defend- ' 
ant in that fuit, Mr. Rutherford applied to the 
court and was admitted a cci^dcfendant, on the 
fuggeftion of eollufioh between the parries, and 
pleaded, thai Mr. Paterfon having, by collufion 
with Mr. Elliott of Wells and the praefes, evaded 
the taking of the oath, that evafion (hould be 
confidered as a refofal ; and that he was there- 
fore lawfully ftruck off the roll. In the proof 
in that caufe Mr. Rutherford took the dcpofi- 
tions of thofe whom he fufpefted of being pri- 
^y to the collufion, but who all denied it in 
veuy ftrong terms. Mr. Douglas read parts of 
their depofirions to difprove any fuch tranfadlion. 
The Dean of Faculty, who was counfel for Sir 

Geogre^. 
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Gcoi^c Douglas at the elc(^ion, depoued, that he 
found Mr. Patcrfon ready to take the oath, and 
called him out of the room to diifuade him from 
doing fo, becaufe he was always of opinion that 
a perfon in his iituation ought not in confcience 
to take the oath ^ and he had fb high a perfonal 
regard for Mr. Paterfon, th^t he could not allow 
Irim to take fuch a (lep without feriouily ad- 
viiing him s^aind it ; but that Mr. Paterfon rc« 
folved at laid to take it. Sir Gilbert Elliott, the 
praefes, denied colKifion, and i^d that Mr.'Pater* 
fon was always ready to take the oath ^ but that, 
£rom the prejudice againft theie voters, he was 
uawilliag any of his friends (hould incur the re- 
proach of having taken it ; that he therefore 
'wiihcd Mt. Elliott of Wells to propofe the inter- 
rogatories, in ord?f to prevent the voter from 
takit^^the oath, andv^hat Mr. Paterfon was feri- 
ouily difpleafed at his friends for ftriking him off 
the roll. Many other witneffes concurred in 
the fame tcftimony. Upon this cafe the counfel 
for Sir George Douglas infifted, that he was in- 
titled to the benefit of the vote ; and that what- 
ever blame might be imputed to the praefes, or 
the other friends of the fittiqg member, Mr. Pa- 
terfon was not to fuffer by the injuftice they liad 
done him : that he was a party to the caufe be- 
fore the Committee, being interefted in having 
that candidate returned for whom he voted : 
"[phat as to him at leaft, the tranfadion was 
,.. . „ cxadtl/ 
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fexaAly fimilar to that in the cafe of Colonel 
Pringle j he was equally ready to take the oath, 
And therrfore no aft of the freeholders or praefes, 
fuch as refufing to adminifter the oath or ftriking 
hina off the roili whatever might be theif mo- 
tive, could deprive hJm of tfic benefit of his 
vote. It was admitted that he did not refufi to 
take the oath ; and it waft proVed that he was not 
privy tb the plot by which it was evaded. By 
the ftatutc, he is to take the oath Upon its being 
put to him 5 but here it nevet* was put. Again, 
the ftatute empowers and requires the prsefes to 
adminifter the oath; but where the prsefes^fe* 
fufes to perform his duty^ it is impoffible for 
the voter to take an oath which is not adminif- 
tered to him. 

Mr. Partridgti in anfiver^ read other parts of 
the proof in the caufe whilft before the court of 
Teflionj to queftion Mr, Paterfon's readinefs to 
have taken oath. Mr. Warrender fwore, that 
from the general tenor of the tranfadion, it was 
the conviftion of almoft every perfon prefent, 
that the interrogatories were put for the purpofc 
of enabling the voter to efcape taking the path* 
Mr, Dickfon fwore he was fitting next Mn 
Paterfon during the eleftion, and in converfation 
afked him if he would take the oath : that he at 
firft faid he would ; but afterwards faid he did 
hot knoiir whether he would or not. Mr. 
C c Anderfon 
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Anderfon depofed, that the day before the 
cledion he met the voter going to it,, which 
made him aik why he took the trouble of going i 
for that all fuch freeholders were to be fbruck off 
the roll J to which he replied. That they might 
ftrike him off the roll, but at lead he would have 
a vote for the praefes and clerk. Mr. Partridge 
contended that thefe fufpicious circumftances 
fully juftified Mr. Rutherford in appealing into 
that teft which the legiflature has furniQied for 
the detedion of fidlitious votes : That he had 
called for this teft, and had never waived his 
demand, but, on the contrary, voted againft 
putting the interrogatories to Mr; Paterforf, and 
afterwards infifted on his taking the oath when 
he voted under proteft. This materially varied 
his cafe from the cafe of Colonel Pringle ; 
for there the fame perfon who had required 
the oath, retradted and waived his requifition : 
but no one mm can waive another's requeft, 
fiOT can the whole freeholders defeat the eflfe<St oi 
one voter's demanding the oath. All Mr. 
Rutherford's friends voted to Continue Mr. Pa- 
terfon on the roll, while thofe of his own party 
unanimoufly voted to expunge his name. This, 
better than all the depofitions, proves the real 
nature of the trick, and the underftanding of 
all parties, that it was for. the advantage of Mr* 
Rutherford that he (hould be put to bis oaih ; 

and 
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fiind that the other fide knew it to be neceffary 
that he fhould evade this teft. Mr. Paterfon 
having voted for the cxpulfion of thofe in the 
fame fituation with himfelf, before his own ex- 
pulfion, and under proteft afterwards, cannot 
complain of that juftice which he was dealing 
out to others. If he did not aftually collude 
with the praefes, he cannot be fuppofed very 
averfe to the manoeuvre, at leaft {o far as it pre- 
vented him from taking an oath which his friends 
thought fo very exceptionable, and fo dangerous 
in its confequences. There are three defcrip- 
tions of perfons whole votes may be good : ift, 
Thofe allowed to continue on the roll. 2d. 
Thofe unlawfully ftruck off. 3d. Thofe whofc 
claims to be enrolled are improperly rejefted. 
All thefe 2ivc freeholders^ and therefore within the 
words of the 7th G. II. c. 16. It certainly was 
the intention of the legiflature that all thefe 
defcriptions of perfons fhould, equally as the 
firft, be fubjeft to the teft of the truft-oath j for, 
befides the reafon of the thing, the ad expreflly 
fays, ** evtry freeholder who fhall claim to vote 
" Ihall, before he proceeds to vote,'* &c. cauti- 
oufly avoiding to mention, as a neceffary cir- 
Gumftance to require the taking of the oath, that 
the claim fhall be allowed. If it were otherwife, 
whenever a fiditious voter claimed to be en- 
Cc z rolled. 
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tolled, his friends would gain the benefit of h\i 
vote by rejefting him upon improper grounds^ 
and the oath could not be put to him till he ap- 
peared again. The fame thing would take place 
in regard to ihofe who are ftruck off the rolt 
upon improper grounds, with a view to fave them 
from aftually refuiing to take the oath. Thefe 
perfons may thus have their votes allowed at an 
cleftion, and be afterwards replaced on the roll, 
in order to aft the fame part a fecond time. 

Mr. Tait, on the fame fide with Mr. Par- 
tridge, offered evidence to prove that Mr. Pater-^ 
fon's vote and title were of that nature, that he 
could not with a fafe confcience take the truft- 
oath. 

To this Mr, Douglas objefted, faying, thai 
the evidence was fimilar to that rejefted by the 
Committee in the cafe of Colonel Pringle. 

Mr, Tait replied, That this evidence was of^ 
fcrcd diverfo intuitu, not to call in queftion his* 
title, but to (hew the improbability of his having 
ever intended to take fuch an oath : however, 
there being a difference of opinion in the Com- 
mittee, the learned Counfel did not think this- 
evidence fo material as to infift upon it ; but 
proceeded to prove the point from the opinions 
of all Mr. Paterfon's friends ; and, among others, 
the tcfiimony of the Duke of Roxburgh,- 
who faid he bt^lieved that Mr. Paterfon was 

ftruck 
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Anjck off by his friends, becaufe *^ ihey wilhed 
** to avoid his being in a fitiiation where there 
♦* was a poffibility of any thing difagrccable 
^* happening from the violence of party." 

Mr. Douglas, in reply, urged, That as the hav- 
ing a right to be upon the roll, and the having a 
right to vote had been found in Colonel Pringle*s 
cafe to be co-extenfive rights, fo the being ftmck 
off the roll and not being allowed to vote, were 
co-extenfivc penalties j and as the Court of 
Seflion had found that Mr. Paterfon did not in- 
cur the onq, the Committee were bound to re- 
lieve him from the other. He then offered fe- 
veral circumftances to take off the force of the 
evidence given by Dickfon and Anderfon, con- 
fidering the words which they fwore were ufed 
by the voter, to be the vague anfwers of a man 
by no means acute, to men nor iniitled to be in- 
formed on the fubjeft of their enquiries. He 
argued that the idea of a profecution for perjury 
was abfurd -, for all that the voter would have 
fworn to, was his internal conviftion on the 
fubjeft ', which men may doubt, but never can 
judicially inveftigate. Yet it may well be dou! t- 
ed, whether the praefes did wrong in refufing to 
tender the oath; for if he had adminiftered tlie 
oath, he would have flown in the fac# of the de- 
dfion of the court in which he prefided, by con- 
C c 3 fideiing 
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fidering and treating as a freeholder a perfon 
to whom they had refufed that title. In Sir John 
M*Pherfon*s cafe. Lord Thurlow exprefsly faid, 
That z freeholder muft be on the roll before 
the oath can be put to him. If therefore the 
inconveniences pointed out do refult from this 
doftrine, that may. be a very proper confidera- 
tion for the Members of the Committee, when 
fitting in a legiflative capacity ; but cannot in- 
fluence their judgment when they fit as a court 
of jyftice to adminifter the exifting laws. 

The Committee having deliberated, deter- 
mined that Philip Anjirutber Paterfon ought to 
have been admitted to vote at the laft eleSiion for 
the county of Roxburgh (^)t 

On Friday the 30th of March, the Chairman 
informed the Houfe, That the Committee had 
determined that Sir George Douglas, Baronet, 
was duly elefted : 

That the petition of John Rutherford, Efq. 
did not appear to be frivolous or vexatious ; 
And, 

(a) Thp Committee paiTcd a confiderable time in delibe- 
ration ; and it was underftood that their decifion in favour 
of Mr. Patcrfon's vote, was carried by the calling voice of 
|he chairman* 

Tha 
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That the oppofition of the faid Sir George 
Douglas to the faid petition, did not appear to be 
frivolous or vexatious : 

And the faid determinations were ordered to 
bp entered in the Journals of the Houfe. 
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THE 

SECOND CASE 

Of the Borough of 

S T E Y N I N Q, 

In the County of Sussexi 
On the fcveral Pctitiojii 

^pmpl^ining of an Undue Ekftion and Return 

For the faid Borough. 



The Committee was appointed on Friday the 
20th of April, and confifted of the following Mem-^ 
hers; 

Mathew Montague, Efq. Chaimum^ 

William Dowdefwell, Efq. 

John Balfour, Efq, 

John Pitt, Efq. 

Hon. Geo. Cranfield BerkelcjTf 

Sir Fred. Leman Rogers, Bart* 

Paul le Mefurier, 

George. Sumner, Efq. 

Admiral Leevefon, 

Penn Afhton Curzon, Efq. 

Francis Grcgor, Efq. 

Richard Bampte Johnftone, Efq. 

Charles Anderfon Pelham, Efq. 

Sir Gilbert Elliott, Bart. Nominee of the 
Pethtonersy 

Gibbs Crawford, Efq. Nominee of the 
Sitting Membersn 

Petitioners^ 

1. Samuel Whitbread, Efq. 

2. Certain Eledors in his intexeft. 

Counsel, 
Mr* Partridge^ Mr, Nath. Bond, 

Sitting Member J 
James Martin Lloyd, Efq, - 

Counsel, 
Mr. Douglas, Mr. Milles • 

COUNSEL FOR THE RETURNINCOFFICER^ 

Mr. Ganow. 
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THE 

SECOND CASE 

Of the Borough of 

S T E Y N I N G. 

TH E petition of Mr. Whitbread (which, 
of the two petitions prefented to the 
Houfe, was the moft comprehenfive) fet forth. 
That at the late election of a member to ferve . 
in parliament for the borough of ^Steyning, in 
the county of Suflex, held on the 24th day of 
March, 1791, the petitioner and James Martin 
Lloyd, Efquire, were candidates; and that at 
fuch eledtion the petitioner had a majority of 
legal votes upon the poll, and ought to have 
been returned ; but that James Hope, the con- 
ftable and returning officer for the faid borough, 
being well acquainted with the rights and cuf- 
toms of the faid borough, grofsly mifbehaved 
himfelf in deviating therefrom, as well in the 
manner of taking the poll at the faid election, as 
in the admiffion of perfons upon the poll : That 
the faid James Hope, being alfo acquainted with 
tjte late determinations of a fcled committee ap- 
pointed 
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pointed to try and det-ermine the merits' of the 
petition of Sir John Honywood, Baronet, and 
John Curtis, Efquire, complaining of an undue 
cledion and return for the borough of Steyning 
aforefaid, which determinations were made the 
7th day of the faid month of March la'ft, where- 
by it was determined (among other-things) that 
the^right of election of members to ferve in. par- 
liament for the faid borough, was in the inha-. 
bitants of ancient houfes, and of houfes built 
on the fcites of ancient houfes within the faid bo- 
rough, being houfeholders paying fcot and lot, 
and not receiving alms, did, notwithftanding 
fuch his knowledge as aforefaid> as the conftable 
and returning oflicer for the faid borough, grofs- 
ly mifbehave himfelf in deviating therefrom, and 
in (hewing extreme partiality and improper con-^ 
duft in favour of the faid James Martin Lloyd, 
by admitting on the poll for fhe faid James 
Martin Lloyd, the votes of feveral perfons who 
had no right to vote, and who had, to the know- 
ledge of the faid James Hope, been determined 
by fuch Seled Committee as aforefaid, not to 
have a right to vote, and rejefting good votes 
offered for the petitioner : That thereby, and by 
other improper condud:, a majority of votes was 
unduly received on the poll for the faid James 
Martin Lloyd, and he was by the faid James 
Hope returned as duly eleded, to the prejudiQe 

of 
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oF the petitioner, who ought t6 have been re- 
turned, and in violation of the rights and privi- 
leges of the clcftors of the faid borough of 
Steyning.' 

The petitions being read, ^nd followed by 
the determinations of the Committee of Appeal^ 
Ivhich were reported to the Houfe, 

Mr. Partridge 

Stated the hiftory of the borough, and the pro-f 
ceedings before the laft Committee ; and ob- 
ferved that the prefent Committee, after deciding 
the right to the feat, would have to confider alfo. 
Whether the conduft of the returning-officer 
hj»d not been fuch as to merit punifhment from' 
their hands ? He obferved, that however fortu* 
nate that officer might have been in anticipating.' 
that the refoUftion of the Committee in 1791 
would be partly rcfcinded by the Committee of 
Appeal, in other rcfpeAs he was miftaken ; 
namely, when he admitted the inhabitants of 
lioufes in the diftrifts of Biddlington and Kincx*^ 
Barns not ancient houfes, to vote. For when 
the former Committee decided tlmt the right 
was confined to ancient houfes, they of courfe 
excluded thefe ; and their determination was fa 
far confirmed by the fubfequent Comrtiirtce. 
He thought his adverfarics might eftcem them- 
/elves fortunate, that though on the firfl triala 

decifion 
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deciilon was obtained againd them by a largd 
majority^ they had on a iecond hearing, fucceed- 

cd by a majority of only •• Mr. Partridge was 

here interrupted by Mr. Douglas, who obferved, 
that what could not poffibly be proved ought not 
to be dated ; upon which the Committee faid, he 
tieed not trouble himfelf on that fubjedt, as they 
entertained no doubt upon it {aj. The learned 
CounfeJ then ftated the numbers on the poll, 
and the clafTes of voters he meant to attack, and 
concluded wiih obferving, that probably much 
of the time of the Committee would not be re- 
quired, as the negative refolutidns of the laft 
Committee had excluded a vaft number of the 
votes given for the fitting member ; and if he 
fiiould be required to define the borough ftill 
more accurately, he had many witnefles to prove 
the perambulations of the borough-jury, whor 
regularly fat out from a particular houfe in the 
middle of the borough, went to Edward Young^s 
houfe at the corner of Dog-L.ane, and returned 
on the other fide of the High ftreet. As they 
conftandy went from one old houfe to another, 
he meant to contend that nothing but the houfes 
which they vifired, and their gardens, were with- 
in the borough. 

(a) It was underftood that the decifion of the Com- 
mittee of Appeal w«s carried by a majority of one. 

Evidence* 
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Evidence^ 

The poll taken on the 24th of March ijgif 
being delivered in, the numbers appeared to be 
for James Martin Lloyd, Efq. 94 ; for Samuel 
Whitbread, Efq. 72. Majority for the former 
gentlenaan 22. William Porden being fworo, 
produced ^ plan of the town of Steyning. 

The Counfel for the petitioner objefted to li 
of the votes given for the fitting member j the 
houfes in relpeft of which they were given 
being fituate in the tithing of Biddlington, 

All ihcfe were fituated to the fouth of the 
Stream rifing in Singwell-ftreet, and to the fouth 
of Dog Lane, and were ultimately admitted and 
decided to be bad- {b) 

Thomas Ledbettery will had been headborough 
of the tithing of Biddlington, Stephen Rickwood, 
Mr. Charles Brown j and other witneffes faid, that 
the ftream and the lane were the boundaries be- 
tween the tithing of Biddlington and the bo- 
rough of Steyning, and alfo between the tithing of 
Biddlington and that part of Bramber which is 
in the town of Steyning. Mr. Brown faid, he 
fliould think the houfes on the right hand of 
Dog-Lane, going up to Brewers Pond, in the 

{h) The firft Twelve mentioned at tlie end of the Cafe. 

borough 



4cd CASE Vt 

borough of Steyning, and thofe on the left, if 
there were any, in the tithing of Biddlington; 
The evidence of Grey and Peckham, who died 
fince their examinations before the former Com-i 
inittee, was alfo read in this part of the Cafe; 

Jofepb Lee he faid had often been on the jury 
tvhen they perambulated the borough : they went 
from the White Horfe in the High Street to Ed- 
ward Young*5, and without croffing the Singwell* 
dream j or going up Dog-Lane, returned on their 
fteps, vifited the fartheft borough-houfe in Sheep- 
pen -ftrect, then went by the backs ot the gardens 
belonging to the houfes on the weft fide of th^ 
High-ftreet and turned down Pound Style into 
the High-ftreet, viewing a foot-road to fee that 
it was hot prefentable, proceeded on the left to a 
houfe near Britton's V\^l (Hubbard's) crofled 
the road to the George, went up to the Quaker*!! 
Meeting-Houfe, and to two bqrough-houfes be- 
yond it, turned back to Church Street arid 
Chantry Green, and from thence returned to 
the White Horfe. The purpoie of the jury 
going this round was, to fee that the pitching of 
the tO\^'n and the road was ^n prbper repair.- 
This witnefs being preffed in his crofs-exami- 
naiion, to fay whether this 'circuit was the boun- 
daiy of the borough, or whether it was merely 
the line the jury took in going from one old bo- 
tough-houfc to another, faid, it was the boun- 
dary 
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ddry of the borough j but he thought nothing 
borough or burgefs-groimd (as he called it) but 
what was under the houfes; and had heard that 
there were tor of thefe pieces of borough-* 
ground which conftituted ihe borough. But hd 
aclcnowledged that there was no borough-houfel 
along the foot-path into which the jury turned 
from Shceppen-^ftfeet. 

Jofeph Lee confirmed the laft witncfs, as to 
Dog-lane being the boundary between the old 
borough-houfes and the tithing of Bidlington 5 
and he added, that in hi^ opinion nothing was 
within the borough of Steyning but ** the 
ground covered by ancient houfes/' He had 
however been appointed leather-fealer for the 
borough, and had executed his ofSce at Bannif- 
ter's, which is without the limits of the bofOugh, 
and in the tithing of Bidlii'jgton. 

The houfes of thefe twelve voters, amongfl; 
which were the Tan-l^ard and Jarvis's, were alfo 
proved 10 be in the hundred of. Steyning by 
the entries ot minutes of the courts- leet of the 
hundred, and lifts of the pcrfons warned to thofc 
Courts produced by Mr. Med win, ftewafd of 
that court. 

^ Edward Read faid, That the Singwell-ftream 
runs under Peckham*s hoiife j and that Stringer's 
and Belchartiber's are next the water, on the 
Bidlington ride. In his crofs-examination, being 
D d afked 
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afked whether he knew of any gardens, or court* 
yards, or laues in the borough? he anfwered, No; 
even the High-^ftreet iifelf was not in the bo- 
rough, nor the hiiftings ercfted there for taking 
the poll. He confined the borough to the ancient 
houfes. 

Mr. Medzvin being called for the petitioners, 
faid, That thefe twelve houfes pay no quit-rent 
to the mahor of Steyning : he apprehended that 
fome of them, although locally fituated in the 
town of Steyning, were in the tidiing of Biddling- 
ton, becaufe the occupiers of them, as he col- 
Iccled from the proceedings of the court-leet 
for the hundred of Steyning, had ferved the 
offices of conftable and head borough for that 
tithing. He did not know the limits of the 
borough and manor of Steyning, which he 
thought co-extcnfive ; but he had, as fteward, 
received quit-rents for many houfes, not reputed 
borough-houfes j and .there are houfes of that 
dcfcription which pay no quit-rent. In forming 
this judgment, he was guided by the ancient 
rciuals. He hi^d never received rent for any 
houfes to the fouth of Dog-lane, except it were 
for a piece of ground near Brewers-pond, the 
fnuation of which he did not precifely recolleft. 
There is a manor of Biddlington, of which he 
is lleward ; but none of the twelve houfes in 
quefrion pay any quit-rent to that manor. 

Daniil 
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Daniel Eqfton gave a fimilar account of the 
^fage of the. borough courc-leet to that given 
before the former Committee ; after which, " Mr. 
Bond ftated. That the counfel for the petitioners 
had finilhed that part of the evidence which re- 
lates to the tithing of Biddhngton, and fubmitted 
to the Comlnittee, whether the caufe (hould not 
he fep^rated into clafles, and that he fliould now 
be heard to obferve upon this part of the cafe." 
To this propofition, 

Mr. Douglas objefted, faying, That he 
thought it was the right of every defendant to 
have the whole of the accufers cafe difclofed to 
him before he cou)d be called upon to make 
any part of * his ^ defence. His client was ^Ifo 
in poffeffion of the feat, and therefore it was in- 
cumbent on the petitioner to make out a prima 
facie title to it j but if all the twelve votes were 
decided to be bad, there would ftill be a majo- 
rity againft him on the poll. In the Oke- 
hampton cafe, a fimilar arrangement to that now 
propofed was adopted ; but the copies of the 
minutes ftate it to have been done with the con- 
fent of the panics ; and if Committees have fome- 
timcs infifted on its adoption, the queftion has 
always been of a general nature, and has ad- 
mitted of, and required a feparate and diftinft 
difcufiion. But deciding that one houfe is 
without the borough, does not decide the fitua- 
D d 2 tioji 
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tion of another* Every houfe forms a feparatc 
cafe ; and therefore if they are not confidered at 
once, there will bfe as many anfwers and replies 
as there are claffes of houfes ; which will create 
both inconvenience and lofs of time. He alfo 
thought that the Committee would wiQi to form 
fome idea of the whole boundary of the borough " 
before they decided that of the tithing of Bid- 
dlington -, and had accordingly given this opinion 
to his clients. 

Mn Bondy in anjwer to the objeSion^ faid. 
That if he had hoped to gain no other advantage 
than an opportunity of addreffing the Committee 
three times inftead of once : he certainly Ihpuld 
not have troubled them with this pFopofiiion; 
but, in hrs opinion, the neg^trrc rclolutions of 
the iaft Committee conftitmed three diifercnt 
caufes, each of which would require evidence^, 
which would be folely applicable to kfelf. He 
obferved, that every queftioa of boundary muft 
be extremely difficult ; becaufe, in gcner^, th$r 
mind is perplexed by difierent views of the fame 
objed ; bur, whenever it is poflible to feparatc 
fhoie views, and thereby to narrow the queftion, 
the labour is abridged by a mode which con- 
duces to the juftice of the determination. If 
his friend meant that the right of the defendant 
fo hear the whole of his adverfariea cafe was 
i:> infurmountable, as implicitly to. Innd the 
Committee in a- caufe of fuch a nature as the 

prete nt 
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prefent one, he begged leave to contradift the 
affertion ; for the Dorchcfter Committee came to 
n refoli'tion in great meafure fimilar to that 
which he now propofed, againft the opinioa 
and the wifli of one of the parties. The laft ar- 
gument urged againft his propofal he thonghtthe 
beft ; and if the Committee had reafon to con- 
clude that he wlfhed to clofc his cafe in fuch a 
way as to furprife his adverfaries, they un* 
doubtedly would do right in denying his re- 
qucfl ; but they would recoiled, that the matter 
was mentioned five days ago ; and that the other 
fide had no reafon to fuppofe that the whole 
cafe would laft fo long as this branch of it Irad 
laftcd. The prefent queftion did not rejarte to 
the general boundaries of the borough, but to 
its boundary on the fide of Bidlington ; which 
could not be elucidated by any other topics of 
confidemtion. He afked, whether, in difcuffing 
this matter, any one obfervation had been in- 
troduced which relates to any other fubgedt ? To 
fuppofe therefore that the evidence on another 
lubjeft could iliuftrate this, required a confufion 
of intcUecl, which he did not apprehend any 
one in court to poflefs. In particular, the 
queftion of occafionaUty was of a moft diftin<5t 
nature : But if the Committee (hould he of 
opinion, that all the queflions of boundary were 
connected, ftill he requefted them to feparate 
pd 3 thpf? 
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thofe votes which depended on that dicuffion 
from the reft of the cafe, asfuch an arrangement 
would fave time, and conduce to the general 
juftice of the caufe. 

Mr. DouglaSy in reply^ faid, That the laft 
words of his learned » friend had explained, in 
better language than he could ufe, the objec- 
tion he had to make to his propofition ; for it 
followed from them, that the Committee would 
never wifh to fave time, where the facrifice of it 
was neceffary to attain the ends of juftice. He 
obferved, that Mr. Bond had departed from his 
original propofal, which was to decide feparately 
on the Bidlington votes, and had ultimately pro- 
pofed the difcuffion of the general boundary : 
but for this the Committee were not yet pre- 
pared, though when the propofition was regu- 
larly made, he Ihould perhaps objeft to it. 
Liable as he was to the imputation of a con- 
fufion of ideas, he certainly could not perceive 
that twelve houfes being in Biddlington was a 
fimple propofition, any more than the pleas of 
twelve minors, each of whofe cafes muft reft on 
its own circumftances and proofs. No mathe- 
matical line can be applied to the boundary of 
the borough, or the tithing : Such boundaries 
undulate, their ^ines are capricious, and it 
might juft as well be propofed to take as a clafs 
the firft twelvt voters on the poll. Though the 
right of the defendant to hear the whole of the 

plaintiff's 
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plaintifTsr cafe had been denied, he infilled diat 
it was poffible, that after all the petitioners cafe 
(hould be proved, the fitting member might 
cfcape being called upon for his defence : he was 
therefore now defired to defend the Biddlingtqn 
votes, although it might be unneceffary to enter 
on that queftion. It might alfo be part of his 
cafe to impeach votes given for the petitioners 
as fituate in that very diftrift, which mightvary 
the boundary; but it could Wdly be main- 
tained that he was thus compellable to difclofe 
the defence of the fitting member before the 
proper time. On this point he quoted the autho- 
rity of the Houfe of Lords, that highell tribunal, 
from which there was no appeal, in the trial of 
Mr. Haftings. He alfo dwelt upon the maxim 
melior eft caufa pojfidentis^^i ground on which many 
nonfuits are ruled; and obfcrved as to the 
notice faid to have been given him, that it was 
not incumbent on his friends to regulate their 
conduct by the opening fpeech of an adverfe 
counfel ; as he (hould not only have then de- 
clared what his intention was, but fhould have 
called on the Committee to fanilion the pro^ 
priety of it. 

The court being cleared, and a ipotion made, 
^ That the counfel for the petitioners do pro- 
ceed to obferve upon the evidence pruduccd, 
relating to the tithing of Bidlington, previous to 
P d 4 ehtering 
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entering upon any other part of the cafe,** — it 
pajfed in the negative. Whereupon, 

Mr, Partridge delivered in a lift of nineteen 
votes, which he objeAed to as being given for 
houfes within the manor of Charlton ; ten of thefe 
' were ultimately admitted to be bad [a). On this 
head Mr. Mar(hall,fteward of the manor of Charl- 
ton, being called, faid, That there are houfes in 
the town of Steyning, held of that nunor, inter- 
mixed with the others.. He produced fome 
minutes of the proceedings of courts- baron, and 
a book intituled, ** Manor of Charlton (^).'* 
Mr. Martwick and Mrs. Eversfield are Lord 
and Lady of that manor, He did not know the 

(a) The laft ten mentioned at the end of the cafe, 

{b) When thefe papers were produced, Mr. Douglas 
faid, That Marfhall, as fteward of this manor, aded in a 
diftin^t capacity from that of agent to the fitting member, 
;iQd that he had on that account confulted him how far bo 
was juflifiable and compellable by law co produce the 
manor-books in the prefent caufe. He had looked into the 
autlioritics on the fubje<a, and the reafons on which they 
^re founded, and thought he could maintain that as fteward, 
Marlhall was not boupd to produce thofe books, except in 
a caufe where the Lord of the manor was a party. But 
as they had been produced before, and the produfiion ot 
them could not injure Mr. Martwick and Mrs. Eversfield, 
and might conduce to the fair iiiveftigation of the prefent" 
queftion, which his client wiflied to take place, he had ad« 
vifed Mariliall to foliqw the f^me courfe he had done be* 
fore. 

(boundaries 
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"^Kjundaries of the manor, but it is very exten- 
five, as fome tenants, fituate feven or eight miles 
off, do fuit and fervice. There are many parts 
of the manor that are not comiguovis to one ano« 
then He colle£):ed much of his informatioa 
from the game-keeper of the manor. Being de- 
iired to point out what in his apprehenfion was 
the boundary between the manor of Charlton 
and the borough of Steyning, he faid, he thought 
che hne beginning at Shippen-ftreet, crofled the 
Chequer orchard, where there was the appear- 
ance of a ditch, and pafled along the road and 
foot-patK at the back of the High-ftreet, to 
the Pound-ftile, and thence along a foot- 
path which goes to • the Weft mill, leaving 
Britton's crofc on the right. This foot-path 
terminates near the corner of Bricton's croft in 
Mill-lane, through which the boundary runs to 
the mill, and from thence along a road to Moufe 
or MilHanc, whence it pafles through a lane to 
the Horfliam road. Proceeding fouth from 
Shippen-ftreet, he faid he believed that all the 
common fields immediately at the back of the 
houfes and gardens in Singwell-ftreet, and for a 
confiderahle diftance beyond ir, excepting per-' 
haps a very few fpots of ground ^ were in the 
manor of Charlton. There were however houfes 
and lands to the eaft of this boundary which arc 
held of tlie manor. The game-keeper is Reeve 
of the manor, and collefts the rents. 

From 
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From the court -book a prefentment was read' 
of the year 1 705, that the Chequer Inn was holdcn 
of this manor, " by the yearly rent of yd. 
heriot relief, and other fervices." Prefentment 
1744, before William Holmes, fteward, that 
John Box held of this manor the Chequer Inn, 
in Steyning, and alfo certain lands in Steyning, 
called the Rublee (in the Chequer-lains) by the 
yearly rent of is. yd: Prefentment before the 
fame fteward in 1750, that Stephen Rickwood 
held the fame lands at the fame rent, &c. Rick- 
wood alienated to Sturdwick, who was fucceeded 
by Scot. Thefe fads were alfo prefenred. 
Rickwood faid that his houfe was in the manor 
of Charlton, and that the hundred court-leet was 
frequently held there. There are borough- 
houfes on each fide of the Chequer. It confifts 
of a houfe, ftables, back-yard, and one acre of 
land. — Jenner voted for this at the laft eledion. 
Reid (a fervant at the inn) alfo voted for a 
building in the Chequer-yard ; aflerted on the 
one fide and denied on the other, to be a diftindt 
tenement. 

With regard to Soane\ formerly the King' 
Arms^ prefcntments were likewife read, ftating 
it to be held of the manor, by feaky, fuit of 
court,, heriot, relief, and the rent of 8s. In 1 789, 
Edward Young who held the premifes, alienated 
to Thomas Soane the mefluage, together with 
a part of the land adjoining, whereupon the rent 

- was 
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was apponioned, three (hillings to Young, and 
five fluUings to Soane, The old King's Arms 
was pulled down. Soane built a new houfe for 
himfelf ; and four other houfes (occupied by 
James Glazebrook, Robert Sharpe, John Brooks, 
and Henry Groome) were built on that part of the 
King's Arms which was bounded by Brewers-lane, 
Thclc five votes were admitted to ht bad. 

Edward Charret's vote was objected to on two 

grounds: that he was not a houfeholder, and that 

his tenement, which was at the end of the 

Flax Barn, formerly Parfon's, was holden of the 

manor of Charlton. On the laft head were read 

prefentments in 1759, 1762, and 1779, that. 

Thomas Parfon, Elizabeth Parfon, William 

Bennet, and Edward Young, fucceffively held 

of that manor certain premifes with a flax-barn, 

Ihop, and fellmonger's yard, by the rent of 8d. &c. 

but Mr. Marftiall faid he thought Charret^s houfc 

was nqt apart of thefe premifes, and that the fhop 

mentioned in the'prefentment was at the other 

end of the flax-barn. Much evidence was 

given relative to this fmall tenement which had 

a chimney in it ; but the vote was ultimately 

given up by Mr. Douglas, not on the ground 

-that the houfe was without the borough, but 

that the vote was afFefted by occafionality. 

George fVelling*% vote was objefted to, becaufe 
part of the George Inn, which he occupied, 

was 
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was in the manor of Charlton : Prefentmenls 
in 1762 and 1769 were read to this eflfedt ; and, 
on the other hand, rentals charging the tenant 
of the George, late Marchan:'s, with the rent of 
IS. 2d» to the Lord of the borough and manor 
of Steyning. Mr, Marfhal faid. That the houfe 
had the appearance of ^ being built at different 
times i and he thought the principal door di- 
vided the different parts of the houfe, and that 
the part adjoining to the High-ftreet, and to 
Cuckney's houfe, was in Charlton. ' The vote 
was not decided upon. 

Thomas AndrtWy John Stringer y John Bachelor 
junior, Thomas Hudfon^ Thomas Kinnardy and 
Marchant Taylor, were objefted to, becaufe the 
houfes in which they live (which adjoin one ano- 
ther, and are almoft oppofite the work-houfe) 
were built a few years ago on the ground of 
John Streeter,'holden of the manor of Charlton. 
A prefentment to this effedt of the 7th December 
1772 was read. The homage do not mention 
the rent of Streeter's land ; but flare that they 
are defirous that the premifes may be enquired 
after, in order that they may be further prefented 
at the next court. Mr. Mar(haL faid, That no 
further prefentment appeared on the court-book. 
Since he was appointed fteward, he had requefted 
the homage to enquire if this property was 
within the manor y and they had refufed to pre- 

fent 
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fent it as being fo. The votes were admitted 
to be bad. 

The cou'nfel for the petitioners proceeding to 
objeft to the votes of Robert Lamport and £rf- 
ward Sharpe becaufe their houfes were Tituate 
within the manor of King's Barns, it was ad- 
mitted by the counfel for the fitting member, 
** That thefe voters voted for and lived in houfea 
locally fituate within the town of Steyning (viz* 
in Church-ftreet and Singwell); which houfes ap- 
pear on the books of the manor of King's Barns 
to be held of that manor." Thefe votes were 
afterwards admitted, and decided to be bad. 

The counfel for the petitioners then objeded 
to fixteen perfons, ** who voted in refpedt of 
houfes not within the borough of Steyning.'* 
Eight of thefe lived in Mill-lane, viz. Thomas 
Tvbitty fVilliam Sharpe^ Thomas Andrew^ John 
Bachelor junior, John Stringer ^ Thomas Kinnardj 
Marchant Taylor j and Thomas Hudfon\ two irt 
the Back-Ian^, viz. fVilUam fVoolgar fenior 
and junior ; two in the High-ftreet, viz. John 
Bachelor fenior, and fVilliam Parfons junior y . 
three in Shippen-ftreet, viz. Charles Groomel 
H^illiam Parfons, and Richard Penfold ; and one 
in Church-ftreet, viz. Edward Green {a). To 

(tf) The reader will obferve, that fome of thefe votes 
^er^ before objcdtcd to on other grounds. 

impeacli 
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impeach the three in Shippen-ftreet, Stephen 
Rickwood faid, That the houfes were built on 
the Chequer-orchard; and that the whole of 
that field was reputed to be in the hundred of 
Steyning. He had occupied the Chequer, but 
did not recolledt that any ditch or path ran acrofs 
the orchard, or that there was the appearance of 
one : but John Wilfon, who alfo kept the inn, 
acknowledged that there was an inequality of 
ground which bore fome refemblance to a ditch* 
William Kelfy faid. That in Rickwood's time 
there was no appearance of a ditch in the orch- 
ard ; but that Burnett and Smith, who occupied 
it after him, dug a diich acrofs it from north to 
fouih. In this he was confirmed by Jofeph 
Lee. He never heard the field reputed to be ' 
in the borough of Steyning, but always in the 
manor of Charlton. Being aiked, whether he 
had any rcafon for faying that the whole of 
Turner's Croft, otherwife the Chequer-orchard, 
was in the manor of Charlton, other than that 
he conceived all the ground up to the borough- 
lioufes to be in that manor ? He anfwered uld- 
mately, that he had not ; but that thefe who fre- " 
quented the fair, which is kept not on the Che- 
quer-orchard, but the Chequer-lalns, paid (hew- 
pence to the manor of Charlton. Thofe who 
fhew at the borough-fair, held in the High- 
ilreet, pay their pence to the fteward of the 

borough. 
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borough. * But he would not allow that the 
High-ftreet was within the borough. 

With refpeft to Edward Green's houfe, oppo- 
lite the church, in Church-ftreet, Lee faid it had 
no connexion with the borough : he had heard 
that 100 houfcs only had connexion with it. 
Rickwood and Eafton faid it was reputed to be 
in the. manor of King's Barns, while occupied 
by Harriden, Green's predeccffor. This was 
the fubftance of the parole evidence given on 
this clafs of voters, but the counfel for the peti- 
tioner produced feveral extrafts. from aflize-roUs 
and other records, found fince the laft Com- 
mittee fat, a§ illuftrative of the hiftory and 
bounds of the borough. 

In the earliell of thefe, viz. the affize-roll of 
7 Edw. I. (a) the abbot of Fifcanip claims 
before John de Reygate and his aflbciates, 
juftices itinerants in the county of Suflex, to 
have certain privileges in all his lands, ^nd to 
have a free market twice a week in bur go fuo de 
Stay/ling^ by grant from Henry III. . The jury 
prefent on their oath, certain privileges in Vilits 
de Erode et Slan'ing^ &;c. And being fworn upon 

(^7) The aflize-rolls Nvere the records of the judicial 
proceedings before the juftices ia Eyre itinerants, who 
were appointed to go the circuits at iirft once in fcyen 
years. 

new 
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ne^ articles, to wir, l^^ feujisj preferit, " That 
William de Breufe holds the barony of Brembrc 
in capite of the Lord the King ; and that the 
abbot of F^fcamp holds the manor of Stening of 
the Lx)rd the King 5 and the bifliop of Cycefter 
the manor of Hemefend in capite ot the Lord 
the King/' 

The parliament-roll of the 4 Ed. IV. was next 
referred to; by which it appears that the King in 
parliament, reciting letters patent in the firft y^s 
of his reign, gave, granted, and confirmed, to 
the abbefs and convent of Syon, in the county 
of Middlefex, all their immenfe pofllffions, and, 
amongft others,- " Nee non maneria de Sfenynges 
*« Brede-et Wormy nghurft, cumfuis pertin' in 
** Com' Suflex, quondam parcel!' poflefEonum 
** abbie de Fyfcampo alienigen' ; ac omnia 
•* terras tenementa et poffeffiones qtiecumque, 
«* cum fuis pertin' in diftis Com* Glouc' et 
«* Suflex', et in civitate London ac alibr infira 
*' regnum noftruni Anglise, quae quondam per- 
** tinuerunt eidem abbie de Fyfcampo.'^ 

The minifter's account in the 32 Hen. VllL 
foon after the diflblution of monafteries, men- 
tions the lands and pofleflions of the laCte monaf- 
tery of Syon, amongft which is the dominium fivi 
manerlum de Steynynge^ with many others. But 
of thefe a particular account is not given, be-* 
caufe they are fa id. to have been annexed to the 

honor 
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lioneur of J^etworth, by ah aft of parliament of 
the preceding year, and what is due to the King ^ 
it is faid will appear by the account of the auditor 
of that honour; But the minifter's account of the 
fbllowirig year enumerates the poffeffions of thd' 
honour of Petworth, and gives an account of the' 
rents of the borough of Steyning (a). Mr* 
'tophani faid the borough was i*egtilafly ac-» 
ciounted for in the minifter's accounts, from the 
33. Henry VIII. to the 4 Eliz. In this yeafj it 
is faid not to bd accounted fot, bdcaufe granted 
by the crown to RbberC Harris and Robert 
Watfon [b). The particular for the grant to 
thefe perfons (in truft for the Duke of Norfolk) 
ivas alfo produced (c), and the grant itfelf, part 
of which will be found in the Appendix to the 
tafe(i). 

The evidence oh this clafs of voters being 
dofed, the connfel for the petitioners ftated^ 
*' That they had gone through the whole of 
their evidence as to the feveral c:lafles of voters _ 
already delivered in, and propofed that this part, 
of the cafe ftiould be fummed up and proceeded 
Upon, previous to entering into any other part 
of the caufe ;'* to which the counfel for the 
fitting member arifwcred, ** That they had nd 

{a) See the Appendix to the cafe A. 

(b) Appendix 6. (r) Appendix C* 

(J) Appendix D. 

£ € objedtioB 
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<^je<5lian to tlik mode of proceeding/'^ Upon 
thisi 

Mr. Bond, 

Ciid, That Mr. Whitbread, his client, com- 
{dained of votes being received againft him by 
the returning-officer, contiary to ihe right of 
cleAion, as it was underftood in the borough 
before the decifion of the appellate committee ; 
and alfo that confiftently with that determination 
he was entitled to the feat. The Committee 
would obferve, that the refolutions which had 
been read to them embraced two propofitions ; 
the firft of which did not attempt -to define what 
conllituted the borough, though it declared 
affirmatively, that all inhabitants houfeholders 
"Within //, ought to vote; whereas the fecond 
was more explicit, and lopped off ceitain excref- 
cences, which it declared not to belong to the 
borough, whatever it might be. It had been 
proved that the county of Suflex was divided 
into diftri&s, the parts of which are fo difperfed, 
iand fo intermingled with one another, that they 
leave the face of the country fpotted, in a manner 
-fcarcely obfervable elfewherej and this the fecond 
Committee were* fo fenfible of, that they came 
to the negative propofitions, as being too clear 
to admit by a doubt, even before they decided 
the right of the borough itfelf. It is not imma- 

' icrial 
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tcrlal that thefe diftrifts and divifibns are rccog- 
tiized by the common law ; to which and to 
hiftdry we muft refer for their origin and con- 
ftrudion; From the earlieft times the kingdom 
Was divided into counties, hundreds, and tith* 
ings i and each bf thefe had its peculiar courts^ 
Whofejurifdidions were commenfurate with the 
diftridls in which thejr exifted. Other divifions 
had other courtsj which exercifed jurifdiftion 
\vithin their limits ; thus a court-baron was in- 
cident to a manor, and exifted the moment the 
manor did ; and a court-leet though not incident 
to a manor, might be created by grant from the 
crown* He therefore thought that where a per- 
ambulation of a diftridt could not be proved, the 
beft way of afcertaining its boundary, was to afcer** 
tain the limits of the jurifdidion of the court 
which governed it. It was the policy of the law 
that juftice fhoiild be brought home to each 
tnan*s door ; and therefore a court was allotted to 
every diftrift, as a fountain from whence that 
juftice was to be derived. That court for the 
borough of Steyning was the borough court-leet* 
Mr. Bond here recapitulated the evidence which 
Went to prove that Dog.lane and the Singwell* 
ftream divided the borough on the fouth from 
Brambcr, and the tithing of Biddlington ; and 
in an anfwer to the obfervation that might arife 
from the declaration of his witiieffes, that the 
£e 2 borough 
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.borough confiftcd folely of old houfes, and that 
therefore the late juries did not perambulate the 
bounds of the l)orough, but merely went from 
houfe to houfe -, he faid it muft be fuppofed 
that their fearch after old houfes was confined to 
certain limits, which it was proved they never 
tranfgi efled, becaufe there were many old houfes 
beyond thefe limits to which they might have 
gone, if their fearch had not been reftrifted to 
thofe within the borough. Of this pofition 
King's Barns manor- houfe furnilhed an example. 
Not content with drawing a general line of di- 
vifion in a borough where property is fo inter- 
mixed, he had alfo proved that the twelve houfes 
on that fide were holden of the manor of King's 
Barns, or that the inhabitants of them were fum- 
moned to the hundred court-leer as inhabitants 
of Biddlington, and had ferved offices for that 
tithing. On the other hand, they were never 
fummoned to the borough-court, nor do they 
pay quit-rent to the manor of Steyning ; and 
though it had been faid that the leather- fealer of 
the borough executed his office at Bannifter's, 
that ufage probably took its rife from conve- 
nience, as there was no other leather-fealer in 
the hundred. Difmiffing this clafs of voters, he 
proceeded to thofe in the manor of Charlton, 
the evidence refpedling which was equally con- 
clufive agaiiifl them, although it did not cftablilh 

fo 
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fo definitive aline of boundary. After enume- V 
rating the prefentments and evidence which re- 
lated to thefe, and to the two-houfes which had 
been proved to hold of the manor of King's 
Barns, he proceeded to confider that clafs of 
voters whom he maintained to be not within the 
borough, although thej did not fall under any 
of the former defcriptions. On diis head fome 
very extraordinary evidence had been found 
(ince the rifing of the laft Committee, of which 
his clients had not been able to avail themfclves 
before, becaufe they were told by the officer of 
the repofitory in which it was kept, that it did 
not exift there. In the affize-rolls, the Borough, 
Town, and Manor, arc feparately mentioned. It 
was a Angular prefumption therefore to fuppofe 
that the manor and borou^i are co-extenfive, 
which was a propofition that he always had de- 
nied, and always would. The fteward's opi- 
nion that they are co-extenfive can have little 
weight, when at the fame time he acknowledges 
that he does not know the limits of either. From 
the augmentation-office the Committee have 
alfo received a particular account of- the bo- 
rough, preferved in the records of the augmen- 
tation-court, which was inftituted to account 
to the crown for the pofleflions of the diffolved 
monafteries. The borough of Steyning was at 
that time annexed to the honour of Petworth ; and 
E e 3 the 
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the minifter's account ftatcs the borough to con« 
tain only five or fix pieces of land, and two ways, 
and to yield upwards of ninety rents for the bur-* 
gage pofl!ef5ons. One perfon is however faid to 
hold divers burgages ; all which taken together tal* 
lied fo exaflly with the traditionary evidence of the 
right of eledion, as in his opinion to fumifti a 
demonftration of the truth of it. But his learned 
friends on t:he other fide feemed to exult, whei^ 
they read in a fubfequent grant of the bprougl^ 
fi"om the crown, the words bo/cos^ pratdy and 
Other fimilar expreffions. On this fubjedt, he 
would pnly requeft the members of the Com-e 
mittefe to look into the title-deeds of their own 
cftates, and to fee if they could poffibly find ob- 
jefts to fatisfy all the words of their conveyances j 
thefe words were probably added as a drag-netj, 
to comprehend not what aftually exifl:ed in thi^ 
borough, but what might exift in any borough. 
The evidence in his opinion wis fo ftrong, that 
it mufl: bear down that Ipofe evidence given to 
the former Committee (liquid it be again brought 
forward. But, though they were prevented 
from defining accurately the borough, woul4 
it be proper that the prefent Committee fliould 
leave it in an equally unfettled date ? On the 
contrary, he thought that, as good judges, 
they ftiould confider the confequences of their 
decifion, and endeavour, if poflible, to prevent 
future litigation. They would recolleft that the 
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word burgage meant either a hoiife or land; 
which would enable them at ail events to put a 
proper conftrudion on thefe important docu* 
ments. 

Mr. Bond now fummed up more paaicularly- 
the e^'idence relating to the feveral voters whoie 
houfes held of the different manors, and laid it 
down as a general pofition, that if rhey owed 
and had aftually performed fuit arid fervice at the 
hundred-court, they could not owe iuit and fer- 
vice to the court of the borough, and were there- 
fore not within the borough. He concluded with 
exprefling the ftrongeft hope, not only that his 
client would be entitled to the feat, but alfo that 
the Committee would be enabled by the evi- 
dence to draw fuch a line of boundary on the 
north of Steyning as to 4o fubftantial juftice 
between the parties. 

Mr. Bond having finifhed, Mr. Douglas ob- 
ferved, That he ought to have an opportiMiity of 
remarking on the evidence which might crimi- 
nate the returning officer, as well as Mr. Garrow, 
who was his counfel ; as otherwife a returning- 
©fficer, by h3.ving counfel, would be placed in a; 
worfe fituation than if he had none ; as in that 
cafe the two counfel tor the party whom he had 
fevoured, would of courfe undertake his defence* 
He therefore fubmitted to the other fide, that 
they ought to bring forward the charge againfl 
E e 4 Hope, 
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Hope, before he Qiould be called upon to open 
his cafe. To this Mr. Panridge anfwered. 
That he was not at that time prepared to enter 
on the charge, but that if the Committee would 
adjourn till next day, to give him an oppor* 
tunity of confulting his client, he might bo 
enabled to fuggeft a plan which poffibly might 
fgve the returningrofficer the expence he was at 
prefent put to; The Committee accordingly 
adjourned till the following morning, when 
Mr. Partridge informed them, that although he 
was of opinion, that he could fucgefsfuUy crimi-? 
nate the returning-officer upon a fair conftruc-r 
tion of the ele6Vion-raws,yet his client confidering 
all the circumftances of the cafe, had acceded 
to his advice, and was wiUing to drop the chargQ 
in the prefent ftate of th^ caufe. Upon thi?^ 

Mr. Douglas 

faid. That although the Committee had loft ^ 
little time by adjourning, he hoped that upon 
the whole they had faved much time, as a more 
accprate inveftigation of circumftances which till 
difclpfed by the cafe of the petitioner he had no 
opportunity of afcertaining, had convinced him 
that it was impoffible to maintain the cleftion of 
the fitting member, The grounds on which he 
abandoned the defence of the feat were thefe : 
The majority in favour of his dient was twenty-? 

two: 
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two ; but objeftions had been made to forty of 
his votes, in twenty-three of which he acknow- 
ledged that the petitioner had fucceeded ; fo 
that he neceflarily had a majority of one. He 
had thought early in the caufe that it would 
have been neceffary for the Committee to call 
on the parties to ftate the manner in which they 
conftrued the different parts of the refolution of 
the Committee of Appeal. His ftatement would 
have declared the right of election to belong to 
the inhabitants houfeholders paying fcot and 
lot within the borough of Steyning, and would 
have concluded by negativing the right of thofe 
in the tithing of Biddlington, and the two 
manors of Charlton and King's Barns. The 
word manor he referred to tenure merely, con* 
fidering the houfes and land held of the different 
manors to be within them {a). But though the 

(a) Mr. Douglas in the coiirfe of the caufe h?d con* 
tended that the coanfel for the petitioner ought to confine 
themfelves to one of the two modes of proving houfes to be 
within tbefe manors ; /• e. either that they paid quit*rent 
to the manors, or that they were locally fituate within a 
given boundanv But Mr. Bond would not aflent to this 
reftridion. The Chairman of th^ Committee then inti- 
mated, that flatements of this difference might be called 
for ; but the opinion of the nominee of the fitting member 
feemed to be generally adopted, that fiatements were uo- 
necefTary, as the parties agreed in excluding all that was 
within the manors , and merely differed as to the mode of 
jproving what was or was not within them^ 

kingdom, 
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kingdom, as Mr. Bond bad ftated, was divided 
into well-known diftrifts, thefe are not'^marked 
out with fuch geometrical accuracy that a tithing 
was always the loth part of a hundred, but are 
found to ailume all the divedities incident to 
furface ; their boundaries tlicrefore can never* be 
afcertained but by very dccifive evidence of 
perambulation, or the repeated acknowledge* 
ments of perfons living in certain iituations that 
they were within a particular diftrid, and were 
amenable to its jurifdiftioq. In both thefe re- 
fpcfts his friends on the cfther fide had fucceed- 
cd; for by means of the Singwell-ftream and Dog 
Lane, they had fixed a boundary on the foittfa end 
of the borough, which hedefpaired offurmount* 
ing, and which deprived him of twelve votes. 
They had likewife proved^ that Lamports, as 
well as King's Sams manor-houfe (alfo excluded 
by the ftream) held of that manor ; and that the 
King's Arms, which afforded five votes; the 
Chequer, which gave two.; and Young's and 
Sharpens held of the manorof Chariton. The laft 
of the twenty-three votes he had abandoned with 
regret, not fcecaufe he thought the tenement out 
of the borough, but becaufe the voter was not 
« houfeholder ; this was tlw vote given for the 
•feop at the end of the Flax Barn. Having gone 
through thefe, he be^ed leave to fay a few 
words on the lafl: clafs of voters, who had been 

objected 
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iDbjefted to by his friends on the other fidO| 
as not being within the horoughy although they 
had not been able to prove that thefe perfons 
Jived in ar^y of the diftriAs which the lafl: Com- 
mittee had excluded. One argument by which 
they fupported this pofition^ was drawn from the 
fuit which thefe perfons did to the hundred^- 
icourt, another from the parole account which 
had been given of the borough, and a third from 
f he ancient inftruments which had been fpoken 
pf as almoft miraculoufly fent down to illuftrate 
|he caufe. His opinion however of the latter 
documents was, that had they been found before 
the decifion of the laft Committee, they would 
pot have injured his cafe j for though they ha4 
not been quoted, Doomfdayhad been confuked, 
fo (hew, that in the time oi the XTonqtieror the 
borough confifled merely of houfes 5 a pofitioa 
which he had fo completely refuted from that 
very authority, that it was not brought forward 
pn the prcfent occafion. This he might venture 
JO aflert would alio have been the fate of the 
more modern records. Doomfday fays, there 
were in the^ borough 123 mafura, which he had 
no objeftion to tranflate houfesy or cottages ; biit 
it likewife fays, that there was a carrucate and 
a half, or 150 acres of land, which joined with 
(he fubfequent defcription pf the borough, 

enumerating 
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enumerating (he had almoft faid) its Pafcua 
Rura Duces {a) furnifhed an irrefiftiblc argu- 
ment that the borough was more comprehen- 
five. The rule in fuch folemn conveyances is 
to let every word have its full import ; it is as 
abfurd therefore to fuppofe that a conveyancer 
would introduce fuch words into the defcription 
of a borough which confided merely of old un- 
connefted houfes, as to imagine that he would 
enumerate the mines, fifhings, trees, and forefts 
of a meflliage he was about to convey. As to 
the defcription of the borough given by the wit- 
neiTes, the teftimony of Mr. Marlhall, which 
would have been confirmed by others, might 
be fairly oppofed to the tradition of the loi 
voting-houfcs which appeared to be fo connect- 
ed with the ul^e of the hundred-court. On this 
dfubjeft he had to obferve, that the Duke of Nor- 
folk, and in his Grace's abfence his fteward, was 
judge of the hundred as well as of the borough 
court-leet, both of which are held in the town 
of Steyning. The Cominittee, by turning to 
the minutes of the laft Committee, would per- 
ceive that Brown and Penfold, the two late 
ftewards, were in the intereft of the family of the 
Faggs, and had contrived a fcheme to fummon 

{a) See the grant from Eliz. to the Duke of Norfolk, 
Appendix D. 

no 
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no other perfons to the borough-court but the 
inhabitants houfeholders of certain old houfes^ 
difregarding the rule of law which fays, that 
every inhabitant whatever within the juriC- 
didion of the court is to be fummoned. This 
being the cafe, it became neceffary for the in- 
habitants of the other houfes to do fuit and 
fervice fomewhere, which the ftewards arranged 
by fummoning them to tlie hundred-courts. 
An ufage originating in tliis illegal mcafure de* 
ferved but little attention. He infifted that 
nothing could be within the hundred of Steyning 
that is not within one of its fubdivifions; it 
followed therefore, that every thing in the town 
of Steyning that is not within the tithing of 
Biddlington, the manors of Charlton and King's 
Barns, or the borough of Braniber, muft belong 
to the borough of Steyning: aconftrudion which 
he. was convinced would be for the good of both 
fides, and alone could prevent the violent dif- 
,putes which muil otherwife take place. Mr. 
Douglas having finifhed, 

Mr. Partridge faid. That as his adverfaries 
had given up their caufc, it became unneceflary 
for him to difcufs at greater length the inter- 
pretation which he had given to the refolution 
of the laft Committee. He begged leave, how* 
ever, not to be underftood to alient to the con- 
•cluiions which Mr. Douglas had drawn from the 

evidence 
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evidence now produced. As to what had befcff 
£iid of that produced before a former Commit-* 
tec, i( Was in his opinion irrelevantf to the pre-* 
fent caufe, as he trufted the Committee woirid 
confine themfelves to the evidence before them. 

The Committee afterwards determined thofd 
▼otes to be bad which Mr. Douglas had aban-« 
doned j and on Monday, the 7th of May, re-» 
ported to the Houfe by their Chairman, 

Th4t James Martin Lteyd, Efq# was not 
duly eleded : 

That Samuel Whitbread, Efq. the petitioner, 
ought to have been returned; and was duljf 
cledtcd : And, 

That neither the petitions nor the oppofition 
to them were frivolous and vexatious. 

And the faid determinations were ordered 10 
be entered in the Journals of the Houfe^^ 



Namef 
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Names of the Voters whofe Votes were de- 
cided to be bad by the Committee, with their 
Numbers on the Poll. 



John Bclchamber, 86. 
George Biirchell, 117. 
John Butcher fenior, 1 56. 
George Ireland, 76, . 
Thomas Pink, 85. 
Stephen Reeves, 153, 
John Stringer, 7. 
William Slaughter, 1 10. 
Jt>hn Stivclil fenior, 1 60. 
John Tippen, 108. 
William Welling, 115. 
Edward SJiarp, 141. 



Robert Lamport, i$4. 
Richaid Jenner, 132. 
George Read, 93. 
Thomas Sonc, i34«' 
James Glazebrook, 84, 
Robert Sharp, 135. ' 
John Brooks, 44. 
• Henry Grome. 34. 
Thomas Young, 140. 
William Sharp, 14a. 
Edward Chatrett, 78. 
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[A.] p. 417. 

The Minifter's Account of the Borough of 
Stcyning, in the 33 Hen. VIII. 

HOVO' DB PETTWORTH CUM 1 Comp* omniu' 
MEMBR* IN COM. SUSSEX. J & finglor' Ball' 
Coll' Bedell* Prepos* iHrmar*' Mcflor* & alior* Miniftror* 
Dni. Regs. ibm. tm. de veteri hereditate qm. de Doroiniia 
Man. Terr* & Tents, per predift* Dom* Regem nuper 
quis* & eidem Honori au£loritate Parliament! jamdudu' 
unit* & annex' computabil. exidenc, a Feflo Sci. Michh* 
Archi. Anno Regni ipiius metuendiffimi Dni. ni. Henrici 
yiij* Dei Gra. Anglie & Franc. Regs. Fidei Defens. Dni. 
Hibn. i in Ten' fupremi Capit. Anglicane Ecli'e xxxijd. 
ufq. idoi. Fm. Sci Michis Archi extunc prefequens anno 
Regni ejufd' Dui. Regs, trieiimo tercio. fcilit per unu' Annu' 
integni. ut inferius. 

Vidclit; 

BURG. DE 1 Compus' Robti. Dunftallc Prepot* 
STEYNYNG. J Burg. ibm. per did* Tempus. 

ARRElSlA. Null, q* primus Compu's iflius Computs. 
ad Ufum Duu Regs, faa^ 

Sm. Nuir« 

REDD* 
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REDD' ASSIS\ Set r' corap'm dc \]6. dc lib'o redd? 
Joh'is Sholwyn per aanum pro im* Burgag* ibm nup* 
Comp* foP ad Fed* Sc'i Andfce' t'ni. Et de xvjd. de 
Ric'o Fainefold jun* per anoum pro un* Burgag* quond'm 
Holders ibJ', &c. Et de xvjd. dc cod* Ric*o pro un* al* Burg* 
quond'iii liylders predict' for, &c. Et dc viijd. de Joh*e 
Guylh'm pro uit* Burgag' quondm* Wylfliyrcs foP, &c. Et 
de iijd. ob' dc Edwardo Parfon per ann* pro un' Burg' 
nup'.IO'fl^es for, 8cc. Et de vjd. de pred* Ric*o Farnefold 
per ann' pro un' Burgag* ib'm nup* Petri Farnefold 
for, &c. Et dc iijd. ob' de Joh'c Lcvett per annum pro una 
via ufq* Newelnie fope, &c. Et dc xd. de Thoma Bennett 
per ami' pro uii* Burg' jacen* in Shippyngftrete nup* Joh*i8 
Fakii* for, &c. Et de vjd. de Thoma Tumor per ann* pro 
un* Burgag' nup* Jcfepps foPe*. Et de xijd. dc Wiirmo 
Palmer Jun. pro un* Burgag' ib*ra vocat TeldebaUe fol', &c. 
Et d^ ijd. de Ri'co Fatncfolde dc Tafters pro un* via ufq' 
Do*nu' »'fol*, &c. Et dc xjd, de cod' Ric*o pro un* Burg' 
vocat* Tefters fol', &c. Et de vd. dc codm Ric'o per ann* 
pro un' Burg* ib'm quond*m Snellyngs fol*,&c. Et de vd. dc 
pred* Ric'oproun* Burgag* ib'm vocat Danyclls fol',&c. Et 
dc ijd.ob* de prcfat Ric'o per ann' pro.un' Burgag* ib'm 
fol', &c. Et dc ijd.ob* de Edwardo Parfon per ann' pro 
Pared' Burgag' nup' Cadma's fol*, &c. Et dc ijd.ob*q' de 
<ad'm pro un* Burgag' quond*m Jryslhes fol*, &c. Et de 
xijd.ob* de Will* Gravcfen pro un* Burgag' nup' DanycU 
fol', &c. Et de iijd.ob' dc Ric'o Okenden per ann* pro un* 
Burgag* nup' Fenders fol', &c. Et de ijd.ob' de Margareta 
Pellett vid' pro parcell* uni' Burgag' ib'm nup* Nortont 
Et de viijd. dc pred* Ric'o Farnefold de Tefters pro uu' 
Burgag' quond'm Nortons fol*, &c. Et dc xijd. dc Jacobo 
Pellett pro un' Burgag' ib'm quond'm Snellyngs fol', &c. 
Et de vij dc eod'ni pro un* al Burgng' ib'm nup' Snellyngt 
fol', &c. Et de vijd, de Leticia Turnor pro un* Burgag* 
nup' Jefepps fol', &c. Et de vjd. de Ric'o Farnefold Sen* 
F f per 
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per aoD* pro an Burgag' ib'm nup* Burtons fol' &c. Et de 
yijd. de Margeria Pellett vid^ pro xm* Burgag' ib'm nup' 
Swannes fol% &c. £t de xvijd. de Thoma Cok pro un* 
Burgag' ib'fn nup' Danyeb fol', &c. £c d^ xiiijd. de Rad* 
Farnefold pro un' Burgag' nup' Veiks foFe. £t de y)d. de 
Fratemitate de Steynyag per ann* pro un' Burgag' nup' 
Normans {o\\ &c* Et de ijd. de Ric'o Pellett pro parcell* 
Burgag* nup' Wyflccs for, &c. Et de iiijd, de prcd* Jacobo 
Pcllctt pro parcclP Burgag' nup' pred* Wyiks foF, &c, Et 
de vijd. de Thoma A^'m per ann' pro un* Burgag' ib*m 
. Dup' Wyiks fol', &c. Et de jd. de Gantar- de Steynyng 
per ann' pro parcell* Burg' ib'm nup' Potkyns fol% &c. 
Et de xd. de Joh'e Pypar per ann* pro un' Burgag' ib'm 
nup' Faggers fol'e'. Et de iijd.ob' de eodm Joh'e per 
ann' pro un' Burgag' nup' Godflowes fol', &c. Et de vijd. 
de cod'm Joh'e pro un' Burgag' ib'm nup' Faggers fol', &c. 
Et de ijd. de eod'ra Joh'e per ann' pro un' alio Burgag^ 
nup' Faggers fol% &c. Et dp xiiijd. de Thoma Adams 
per ann' pro un' Burgag' voc' Brytcn nup* Arnolds fol', 
Et de xiiijd de Joh'e Pypar per ann' pro un' Burgag' nup' 
Faggers fol', &p. £t de vijd. de Thoma Bennett per ana* 
pro uno Burgag' ib'm vocat^ GodHayes lol% &Cf Et de 
xiiijd. de Rob'to Humfray per ann? pro uno Burg* ib'm 
nup' Smythes fol', &c. Et de vd. de epd'm Rob' per ann* 
pro parcell' Burgag' nup* cjufd-m Smythes fol', &c. El 
de vijd, de Thoma Whetley de ann- pro parcell' Burgag' 
nup' Alicie Wolvyns fol', &c. Et de xxd. de cod'm Thoma 
per ann' pro uno Burgag* nup' Walt'i Bridges fol', &c. 
Et de yiijd. de Thoma Bennett ann* pro uno Burgag' ib'm 
quond-m Goflyngs & nup' Palm's fol', &c. Et de vijd. 
de Joh'e Patching per ann' pro uno Burgag* ib'ip nup- 
Omond fq\\ &c. Et de vijd. de eod'm Joh'e per ann' 
pro uno Burgag? pred' Omond fol', &c. Et de vd. de 
Ric'o Ad'm. per ann' pro uno Burgag' voc* Bridgehoufe 
for, &c. Et jde iijd. de Will'p iellett Sen. per ann' 



lid S T E Y N I N G. 4J5 

pro uno Burgag' nup' Faggcrt fol*, &c. Et dc vijd, de 
eod'cn Will'mo perann' pro un* Burgag' quondam Folyngs 
& nup' Kyngs fol', &c. Et de xixd. de eod pro un' Gardin' 
nup. VLvWs fol', &c. Et dc xiiijd. dc Joh'e Wasfher per 
ann' pro un' Burgag' ib'ixi vocat' Hill Place fol', &c. El dc 
iiijd. de cod'm Joh'e per ann' pro parcell* Burgag' quond'm 
Hulls & nup' Faggers fol', &c. Et de iiijd. de pred* 
Joh'e per ann' pro un' Burgag* ib'm nup' ScoUetts fol', ice. 
Et de viijd. dc Cantar' prcd' per ann' pro un' Burgag* 
nup* Wodleys fol*,&c, Et de xiiijd. de Will'mo Slatter per 
ann* pro un' Burgag' nup* Campyons fol', &c. Et de 
Kjd.ob' de Fraternitatc pred' pro un* Burgag' ib'm vocat* 
Stockers fol', &c. It de xixd.ob' de prcd* Willm'o Pellett 
Sen. per ann' pro un' Burgag' nup* Stockers fol*, &c. Et 
dc vjd. ob* de pred* Ric'o Famefold per ann' pro iin* 
Burgag' ib'm. nup' Wallys fol', &c. Et de xxiijd. de Joh'e 
Bcrde per ann' pro un* Burgag' quon'dm Longs fol', &c. 
Et de xiiijd. dc Pctro Hunte per ann' pro un* Burgag* nup* 
Lowers fol*, &c. Et de xiiijd. de Will*o Slatter per ann* 
pro un* Burgag* nup* Pytchers fol*, &c. Et de vd. dc 
Margareta Pellett vid' per ann' pro un' Burgag* nup* Pyt^ 
chers fol', &c. Et de vd. de Margareta Pellett vid' per atui* 
pro ua' Burgag' unp*. Wells fol*, &c. Et de xiiijd. de cad* 
Margareta per ann* pro un* Burgag' nup* Stondridg fol*, 
&c. Et de xiiijd. de Rdb'to Atwood per ann* pro un* 
Burgag* ib'm nup* Humfray fol*, &c. Et de vijd. de 
Thoma Holland per ^nn' pro un* Burgag' nup* Mathewys 
for, &c. Et de vijd. dc Fraternitatc pred' pro un' Burgag* 
quond'm Wolgars fol*, &c. Et de vijd. de Petro Farne- 
fold per ann' pro un* Burgag* nup' Hylders fol', &c. Et 
de vijd. de prcd* Petro Hunte per ann* pro un' Burgag* 
nup' Lamwalls fol', &c. Et de iijd.ob. dc Joh'e Bode per 
ann* pro un* parcell' Burg' nup' Bodyes fol', &c. Et de iijd 
de cod' Joh'e pro parcell' Burg' nup' Palm's fol* &c. Et de 
vijd, de prcd' Will' Pellett Sen. pro un' Burgag' ib'm nup* 
F f a Garics 
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Garies fol% &c. fit de ijd. de Thoma Farnefold per ann* 
pro un' Burgag* tb'm nup' Gafcoynes fol*, &c. £t de YJd« 
de Ric'o' Farnefold Jun. pro un* Burgag' ib'm nup' Dudlyni 
fol', &c. Et de jd. de Rob'to Storryd per ann' pro un" 
parcell' B«irgag* nup' Mylwards fol', &c. Et de ijd.ob' do 
Fratemlt' pred' pro un* Burgag' ib'm nn^' Nortons foP, &c. 
£t de xiiijd, de ead' Fratemitate pro al' Burgag' nup* 
Alwyns fol*, &c. Et de xxjd. de Joh'e Patchy ing pro un» 
Burgag* vocat' Staplet io\\ &c. Et deiiijd. de Rad' Fame* 
fold per Ann* pro iij parcell' Burgag* ib' nup' Beltona 
f3l% &c. Etde xxd. de Ric'o Farnefold Jun. pro un' Burgag* 
ib'm nup* Benetts fol', 2rc. Et de xiijs.iiijd.ob. de eod'm 
Ric'o per ann\pro dhrers* Burgag' ib'm for,&c, Etde xvjd, 
de pred* Fraternitat* per ann* pro un' Burgag* ib'm nup* 
Ad'm Orgills fol', 5(c, Et de xvjd. de Margareta Pellctt 
Vid* per ann' pro un' Burgag* ib'm nup' Orgills fol*, &c« 
£t de xxd, de Rob'to Bennett per ann' pro un' Burgag* 
ib'm nup' Bylleys fol', &c. Et de ixd. de cod* Rob'to pro 
un' Burgag' ib'm nup' Benetts fol*, &c. Et de xvjd ob. da 
dia* Rob'to pro un» Burgag' ib'm nup' ejufd' Benetts to\\ 
&c. Et de vjd. de Redd, divers' pcrfon' pro parcell' de New* 
clofe fol', &c. Et de xd, de Cantar' pred' ann' pro un» 
Gardin' ibm vocat' Canterbury Gardyn fol', &c. Et de ixd. 
de Will* Pellett Sen. per ann* pro parcell* Burgag' ib»na 
jaccn» in le Fayrclofe foP, &c, Et de xd. de eod* per ann' 
pro parcelP tcrr' ib'm jacen' in Farecroft pred* quond'in 
, Nortons fol*, &c. Et de iijd. de Joh'e GofFe per ann' pro 
di' acr* tcrr jacen' in Crofto pred* nup' Bodyngs fol', 
ice* Et de iijd. de Henrico Wrey per ann' pro di' acr' 
terr* in Croft' pred' lol', &c. Et de vijd, dc Margeria 
Bronneibuiy fol*, &c. 

Siii. iiijl, vjs. jd, ob' q* 

PROFIC CUR' IB'M. Et dc xxvijs. jd. dc plit* five 
percjuis'Cur ib*m hpc anao tentar' viz, Relev* vijs. vd. 

Plunger 
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DauDger Money xs* & Amerc* ixs* viijd. ut per Rol' fup' 
kunc Comp'm exacniaat* 

Sm xxvijs. jd« 

Sm» to' lis' Rete. cxiij s« ijd. ob. q« 

D'quib. 

FEOD. COMPUT'. Id»in computat in Feod' ipfiut 
Cotnpu' caufa officii pred' hoc anno occupand' & ex« 
ercend* prout' allocar* confusv'it cx^antiqua coufuetud* ad 
iij s. iiij d. per ann* Hi s. iiijd. 

Sm. -iijs. iiijd* 

LIB' AC DENAR'. Et in Den'iis per pred* Comput* 
liberat' ad man* Rob'ti Bowyer generos* depnt' Rec' par* 
ticlar Dni' Reg's ib*m t'ln ante Com*pm q'm fup* deter- 
minac' cjufd'ra prout per Bill' inde man' dift* deputat' Rec* 
iignat' fup* hunc comp'm examinat' & inter memor' hujus 
anni remanent*. 

Sm. cv\} s. viij d. q. 

Sin. alloc* & Liberac' predi£l. cxj s. q. Et debet 
ijs. ijd, ob. q. alloc' ei ut de amerc' illevabil* eo q'd 
nichill habet infra dominiu' iftud per quod diftring^ 
poflunt ex bcro didl* Computs'. 



[B.] p. 17.] 

THE MINISTER'S ACCOUNT in the 4th 
Year of the Reign of Queen Elizabeth. 

COMITAT* SUSSEX. Comp* omnium et fingulor* 

Ball' Firmer* Coll» Prepofitor* Bedell' ac al' Miniftror' ct 

Officiar* quorumcunque omn* et (iogulor* Honor' Cailr* 

F f 3 Dominor* 
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Domfnior' Mancrior' Terr' Tent* aliarumque poflefi* ct 
hereditam' quor^cuoque tam temporal* quam fpirituaT 
dudum infra gubernacionem five fupcrvi«* nuper Cur' 
Augment' Revcn* Corone Rcgiac ct modo virtute tam 
cujufdam a6t' Parliamenti quam cujufdam comiffion' per 
eandem Dominam Reginam vigore cjufdcm Aft' Willo* 
Dom' Marchien' Winten* Domino Thes' Anglie dircft' ad 
cur' Schac' Reg' Mag' unit* et annexat* prout in iifdeoi 
A£l' el Comiffion' plenius liquet et apparet. Viz, Comp* 
a fefto fand' Michael' Archang' anno regni illuftr* 
Domine noftre Elizab' Dei grat' Angl' Franc' ct Hib* 
Regin* fid* dcfens* &c. Tercio, ufque idem feft* fan6t* 
Mich' Arch' anno regni ejufdem Dom' Regin* quarto, foil* 
per unum ann* integr'. 

Terr» et Poflefs' nup* honor' dc Petworthc 

BURG' DE STEYNYNGE. De Ixxixs. vii d. ob, q* 
de redd* Affis' liberor' ibid' per ann' hie non r.eo 
quod Dom' Regina ]|&lizabeth nup' per literas fuas patent' 
dat' ap' Weflm' xxvii die Marcii anno Regni nod' 
quarto* dedit ct conccffit predidt' redd* Affis* liber' tcnenc' 
Burg' de Steyningc predift,' cum omnibus et iingulis fuia 
pertinen' did' Burg* de Stc}T3ing predict' penin* five 
fpedan' Roberto Harrys ct Roberto Watlou hered' et 
affignat' ff imperpet* Habend* exit' et profic* predid* 
Burg' a fefto fand' Mich' Archang' ult' preteritohucuique 
provenien' five crefcen' &c, Tenend* dc nob* Hercd* et 
Succeflbr* noftris ut de Maner'de Eft Grenewich in Com* 
banc per fidelitatem tantum in libero Socagio et non in 
Capit' pro omnib' redd' ferv' et demand' quibufcunque 
Nobis Hercdib' ct Succeffor' noftris proinde de certo 
iblvend' fea onerand' prout in eifdem Uteris paten* f^cniui 
apparct. 



[C.I 
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[C] P.4i7i 

i^ARTIGULAR for the Grant of Stcyning td 
the Duke of Norfolk. 

Parccir Poffcffion' nup' Honor* dc Petworth*! 
Com' Suflfex. 

Burg* dc Staynynge in Com. prcd*. 

Val* in Redd^ affis' libcror* tencn ib* per Ann* £• /. J. 
hoax •• vii d. ob' qu* Pcrquis* Cur ib* 
communib' Annis X 8. • ~ 4 9 ?! 

fccps' viz. in, feod' prepofit* ib* per Ann. -634 



£t ileman* cbire per Ann** --4^5} 

29 Dele. 1 56 1 ratyd for the Duke of Norf at xxxi yean 
j)urcha(s.— Robert Harrys. 

Mem\ The premifles be no parcell of the Duchies of 
lancafler or Cornewall and dothe not appere before 
me to be any parte of thauncyent inheritance of the 
Growne. 

Item, They be no parcell of any houfe referred for 
thaufe of the Q^ienes Highnes nor parcel of any her 
Hignes Parkes Forcfls or Chaces. 

Item. They be farre diftante from any the Qiienei 
Hignes houfes whereunto the Kings of this Real me have 
bad any acceile. 

Item. They be not parcell of afny podefOonff which were 
fometyme of tholde inheritance of the crowne and were 
given owt by partieular eftate and itow retofned agayne to 
my knowiedg. 

Item. What quantity of greate Tymber njete for the 

Ojienei Highnes Shippes or other buildiogSi or any oth^ 

F f 4 WoodM 
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woodes, and undcrwoodcs be growing in and upon the 
fame arc to be certyfyed by the forvcior of the woodes. 

Item. Yt appereth not in any recorde before me that 
the prcmifes be parcell of any manor or lordfhif>. 

Item, Ther ys no mencion in any recorde remaynyngc 
with me what number of Acres the premifes do conteyne. 
I know not the goodnefs thereof nor whether tliere be any 
mync or mynes of Cole Slate or Mettall within or upon 
tlie premifes. 

Item. This is the firi^ particular that I have made of the 
premifes fythence the beginning of this prefent CommifsypQ 
for fale of landes. 

Ext' 27 die Novembris 1561 

per me Johan* Thomfon Audit*. 

19 Decemb 1 561 rated for the Duke 

of Norfolke. The Clere Yerely value 

of the premiflcs \\\]£. vii. iijd. ob*q^ 

which rated at ^ 3 1 yeres purchafc 

amounteth to ... - cxxxiit;^. xi/. 8</. q* 

The Moiete of the money to be paid in hand and the 

reft within 14 days next after. 

The Quenes Majie. to difcharge the pui chafer of all 

incumbrances (except Icafes and the covenants in the fame 

»nd except the reprifcs abovemencioned.) 

'' The Tenure in Socage. 

The Pnrchafer to have thifliies frome Michclmas laft 

pafte. 

The Purcbafer to be bound for the Woods. 

The Leade Bells and Advowfons to be excepted.- 

N. Baco, C. S. 

Winchefter 

W. Cecill 

G. Gerrard^ 

SnT' cxxxiii /. xi j. viij J, ob. 

ex* per me Job'. Conyers. 

(Indorfed) 
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(Tndorfed) Ccpi Obligacionem pro Bofc', et Subboicis 
dc et fup* premiffis crefcent* in fum* cent* librar' dc Thoma 
Ducc Norfolciac, &c. xi Jan. 1561. 

Per me Will' Phillipps, 



[D.] P. 417.] 

EXTRACT from the abovementioned Grant of 
Queen Elizabeth to the Duke-of Norfolk. 

*' Aceciam totum illud Burgiim noftrum dc Stayning 
•um fuis Jurib* Membris, Libertatib* et pertin* univers* in 
Coni' noftro Suffex nup' Honori de Pctwortb in cod* 
Com* Suflex dudum fpeftan» ct pertincn* ac parcell' pof- 
feflion* inde qiiond* ^xiftent' quocumque nomine vel quib* 
cunqiie nominib* idem Burg* cenfeatur nominet* feu appel* 
letur. Ac omnia ct omnimod' Terr* Ten* Prata Pafcuai 
Palluras Bofcos Subbofcos Reddit* Reverfiones ct Servicia 
ac cetera hereditamenta noflra quacciinque cum fuis pcrtin' 
univerfis dido Burg* quoquo mod* fpe6tant* feu pertincn*. 
Aceciam totum ilium Redditum AlTife noilrum Septuagenta 
novem folidor* feptem denar* unius oboli et unius quad- 
rantis et fervicium nob' fpecSan* et pcrtinen' de liberit 
tcncntib* infra Burg* de StaynJHg predict' in did* Com' 
noflro Suffex.** 



THE 



VII. 



THE 



Of the BoKouoH of 

CIRENCESTER, 

In the County of Gloucester. 



The Committee was appointed on Monday the" 5tli 
of March 1792, and confifted of the following 
Members : 

Lord Vifconnt Bclgrave, Chairman^ 

General Adeane, 

William Pochin, Efq. 

James Amyatt, Efq. 

Sir George Jackfon, Bart* 

Lord Vifcount Parker, 

James Martin Efq. 

Hon. Robert Banks Jenkinfon, 

Henry Beaufoy, Efq. j 

John Pardoe, Efq« ' 

Hon. Cropley Afliley, 

William Sotheron, Efq, 

John RoUe, Efq. 

George Vanfittart, Efq. . 

Francis Annefley, Efq. 



) 



petitioner^ 
Robeit Prefton, Efq, 

Counsel, 
Mr, Piggott, Mr. Douglas, Mr. Palrocf* 

Sitting Membefy 
Richard Mailer, Efq« 

Counsel, 
Mr. Graham, Mr. Dauncey# 

•^^* On the ijth day of May, the Committee reported 
to the Hoiifc, that Lord Vifconnt Belgrave was unable tc 
attend, from illnefs; when leav^ was given his Lordfliip to 
abfent hinnfelf from any farther attendance on the Com- 
mittee. On the following day l^rd Vilcount Parker wat 
called to the Chair. 
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THE 

CASE 

Of the Borough of 

CIRENCESTER. 

npHE petition of Mr. Prefton ftated, Tha( 
-*- at the laft general eledion of burgefles to 
ferve in parliament fpr the town and borough 
of Cirencefter, in the county of Gloucetler, the 
Right Hon. Henry Bathurft, commonly called 
Lord Apfley, Richard Maftcr, Efq. and the 
petitioner, were candidates; and that John 
Chaundler Ready, Gentleman, fteward, and Jo- 
feph Pitt, Gentleman, bailiff of the faid borough, 
prefided at the eleftion as the returning-ofEcers : 
That the petitioner was duly elefted a burgefs 
to ferve in parliament for the faid town and 
borough, by a majority of the perfons duly qua- 
lified to vote by the conftitution of the faid town 
and borough; but that the faid fteward and 
bailiff thought fit, in violation of the conftitu* 
tion of the faid town and borough, to admit a 
great number of perfons to vote for the faid 
Richard Matter^ who h^ no right tP vote at the 

faid 
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laid eleftion, and rejefted divers legal votes 
which were tendered in favour of the petitioner: 
That notwithftanding the due eledion of the 
petitioner as tforefaid, the faid fleward and 
bailiff, under colour of a pretended majority of 
votes thus illegally admitted, had unduly re- 
turned the faid Richard Mafler, as one of the 
burgeffes eledled to reprefent the faid town and 
borough in parliament, to the injury of the per- 
fons entided to vote, &c. and of the petitioner, 
ivho was duly eleded. 

The petition being read, the Committee deli- 
berated, and a motion was put and carried. 
That the two counfel whojhall appear on each fide 
to the Committee^ at the commencement of every 
naming s fittingy he alone allowed $§ be heard in 
the courfe of that day. 

Mr. Doughs ftated tlie numbers to have 
been, for 

Lord Apfley - 30^ 
Mr. Mailer - 261 
Mr. Preflon - 25^ 

and propofed to lb-ike off the poll of Mr. Matter 
fcventy votes, and to add feven to the poll of 
Mr. Prcfton. The feventy voters he diftributed 
into three claiTes, viz. eighteen who had not any 
legal fettlement in the borough 5 thirty-four who 
were not houfeholders, but inmates s and eighteen 

who 
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mho had received alms. On the other hand, 
Mr. Graham, propofed to fubftantiate the votes 
objefted to by the petitioner, and to ftrike off 
fixty-eight from the petitioner's poll, viz, 
forty as not being houfeholdcrsy eighteen as not 
being fettled, eight as being paupers, and two 
as having offices under government. He alfo 
propofed to add eight to die poll of the fitting 
member. 

Mr. Douglas, before he called any witnefles, 
deUvered in a ftatement of the right of eledion as 
follows : 

" The counfel for the petitioner ftate. That 
** according to divers determinations made in 
*' the Houfe of Commons on the 21ft of May 
^^ 1624, the 4th of November 1690, and the 
** 8th of December 1709, and the true intent 
^' and meaning of the faid determinations, as 
^* well as by conftant ufage, the right of eledtion 
^^ in the borough of Cirencefter, in the county . 
^' of Gloucefter, is in the inhabitants houfe- 
f^ holders legally fettled : That inmates have 
** no right to vote for the faid borough, nor 
'* inhabitants of the Abbey and Emery, and 
^« Spiringate-lane j" which was admitted by the 
counfel for the^tting member. 

On the fixth day of fitting, after having heard 
much evidence relative to the fettlements of 
voters, the Committee came tp the following 
fefolution : 

That 
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Ti^et it is the opinion of this Comiftiitee that a 
WHtii-^, having given a vote at Cirencfflery is a pre^ 
fumptivc propf that he had a right to give fuib a 
vote ; and that Nothing kfs than prooj of bis bav* 
ing bad^ at fome preceding period^ a fettlement 
elfewhere^ onght^ in the opinion of the Committee^ 
io autw.eigb the prefumption arijing from his 
vote. 

On the i6th day of fitting, after having heard 
piuch evidence on objecticns taken to many 
voters that they were not houfeholders, and Mr* 
Graham having opened the fitting members 
cafe, the Committee determined, 

*' That the Chairman be reqiiefted to inform 
* jcbe oounfel for the parties, that it is the wilh 
" of the Committee to decide on the following 
•* queflion : What h a houfeholder within the 
♦* borough of Cirencefter? That for this purpofe 
** tbcy are defirous of hearing Mr. Dauncey in 
♦* fupport of the arguments of Mr. Graham, on 
♦* tfaofe votes on which no further evidence is 
** meant to be offered ; and that after they (hall 
^' have heard the counfel for the petitioner in 
^* r6ply, the Committee will proceed to decide 
** on the laid votes.'* 

The names of feven perfohs were then given 
in, and fome evidence being adduced by the 
counfel for the fitting member to fupport 
their votes, and Mr. Dauncey being heard to 

fum 
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fum it up, and Mr. Douglas in reply, the Com- 
mittee deliberated, when a motion was made, 
** That the Committee do come to fome general 
" refolution refpeding the definition of a houfe- 
" holder, previous to the decifion of the feparate 
** votes/* iVhicb was refolved in the affirmative^ 
. The minutes proceed as follows : 

** The counfel for the petitioner having 
** dated, and the counfel for the fitting member 
** having admitted, that according to div^^ 
** determinations made in the Houfe of Com^ 
•* mons on the 21ft of May 1624, the 4th of 
<* November 1690, and the 8th of December 
^^ 1709, and the true intent and meaning of 
** the laid determinations, as well as by conftant 
** ufage, the right of eleftion in the borough of 
** Cirencefter, in the county of Gloucefter, is 
♦* in the inhabitants houfeholders legally fettled, 
'* that no inmates have a right to vote for the 
** faid borough, nor inhabitants of the Abbey, 
*« the Emery, and Spiringate-lane j" 
«^ Refolved, 
«* That it is the opinion of this Committee, 
** that no perfon can be deemed a houfeholder 
" who does not pofiTefs an cxclufive right to the 
** ufe of the outward-door of the building, al- 
** though by taking inmates he may have rc- 
** linquilhed for a time the exercife of that cx- 
^* clufive right; neither can a perfon whole 
G g ♦* habitation 
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" habitation is compofed of more appartments 
«* than one be deemed a houfeholder, unlefs he 
** alfo pofleffes an exclufive right to the ufe of 
" the ftaircafe, door-way, or other paflage that 
*' forms the means of communication between 
** his feveral apartments, although by taking in- 
** mates he may have likewife rehnquifhed for 
/•* a time the exercife of that right." 

*' The original right to an exclufive ufe is 
^^ then the point of difcrimination between the 
*' houfriholder, oa the one hand, and the inmate 
** on the other," 

" The term outward-door to the buildings does 
** hot include within its meaning the gates or 
^* outward-door of a court or paflage open to 
" the fky. A houfe may contain but a fingle 
** apartment ; yet it does not follow as a ne- 
" ceflary conclufion that a fingle apartment, 
** though furniflied with a feparate outward 
^* door, will conftitute a houfe ; for a (hop or 
" ftall, unlefs it be^ufed as a dwelling, is cer- 
*' tainly not a houfe." — They then proceeded to 
decide on the feven votes. 

On this fubjeft the following refolutions were 
afterwards added : 

*' That it is the opinion of this Committee, 
** that the legal meaning of the terms houfe- 
** holders and inmates^ muft be detcrmine<S on 

♦^ ilie 
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" the general principles of the law of the land, 
" not on any ideas fuggefted by local ufage {a): 

** That it is the opinion of this Committer, 
** that if a pafl'agc is confidcrcd as a flrcet- 
** paflage (though covered) all the houfes that 
•* have feparate outward-doors opening into that 
** paflage are good votes." 

On the 35th day, the counfel for the fitting 
member proceeding to offer evidence with re- 
fpeft to the vote of John Tombs, *No. 410, on 
the poll, the counfel for the petitioner ob- 
jected, that there was no fuch perfon on the 
poll J after argument, it was rcfolved, 

That it is ike opinion of this Commit tee j that at 
this period, no notice having been given in the 
opening of the cafe^ they cannot permit the counfel 
for the fitting member to produce evidence to prove 
that the name of a voter, as recorded in the poll, 
is erroneous. 

Mr. Piggot <:lofed his reply for the pei^itioner 
jon Tuefclay the 8th of May, being tlic 51ft day 
of the fitting of the Committee j when the court 
proceeded to decide upon the v?lidity of the 

{a) A witnefs of the name of Samuel Webb, who had 
been many years overfeer of the poor, being alked what he 
conceived (from the information he had received) to be a 
proper tenement to give a man the right of voting f(W 
Cirencefter? anfwered, ** Such a tenement that a man might 
occupy with his family, conveniently to himlelf, and withi 
9iut being interrupted by other |)eople," 

G g 2 votes 
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votes which had not hitheno been decided, when 
(as the minutes date) there appeared a majority 
of three for the petitioner. 

The following voters were objefted to, as 
living without the borough :• 

Francis Hooper : he lived in a houfe on the 
London road, the door of which was three yards 
beyond a certain ftone, faid, by tl\e petitioner's 
counfel, to be the boundary of the borough on 
the fide of the Spiringate : his vote was decided 
to be Good. 

Benjamin Brown was alfo objefted to by the 
petitioners, as living in the Spiringate, and as not 
being a houfeholder : his houfe was (aid to be the 
laft in Dollar- Ward. The decifion of the Com- 
mittee was, " That the vote of Benjamin Brown 
is a bad vote, as living in Spiringate-lane. 

Jobn Ellis tendered his. vote for the fitting 
member, but was objeded to, as living within 
the abbey preciniSU. The entrance into his 
houfe forms an opening in the abbey wall. The 
Committee decided, " that his vote oaght not 
to be put upon the poll." 

George Hufe tendered to vote for the fitting 
member, but was objefted to, as living without 
the borough : his honfe is called the Emery 
Gateway. The Committee decided, " that his 
•^ vote ought not to be put upon the poU." 
Robert ^oyce^ who voted for the fitting mem* 

ber. 
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ber, was gamekeeper to Lord Bathurft, by whom 
he was allowed a houfe rent- free, as part of his 
wages. The voter paid the rates 5 which were 
allowed him by the noble Lx)rd. His vote was 
decided to be Bad. 

Thomas Yarnold J who alfo voted for the fitting 
member, was fteward to Lord Bathurft, from 
whom he had a houfe free from taxes, as part of 
his falaiy. He faid, if he was deprived of his 
ofEce, he did not apprehend that he would be 
^obliged to quit his houfe without legal notice : 
But his vote was decided to be Bad. 

The fmall-pox broke out in Circncefter in 
the commencement of 1 790. Several perfons 
fent their children to the parifh peft-houfe 
to prevent the contagion from fpreading 5 and 
were generally attended by the parifti-apothe- 
cary, though fome employed their own apothe- 
cary. The circumftances of thefe perfons were 
different ; fome were able to fupport their fa- 
milies, and fent their children provifions ; others 
were paupers. One of the voters was unwilling 
p fend his child to the peft-houfe ; but was per- 
fuaded to do fo by the overfeers of the poor, for 
the good of the town. This overfeer had for- 
merly fent a child of his own there, to induce a 
creditable perfbn to fend his fervant. The 
dilbrder by this method was prevented from 
Spreading, and difappeared that year. The 

counfel 
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counfel for -the petitioner being heard againft 
the admiflibility of thefe voters, and the counfel 
for the fitting member in favour of them, die 
Committee determined. 

That it is the opinion of this Committee^ that 
thofe perfons who zvere admitted, or any pari of 
whofe families have been admitted into the pejl-houfe 
on account of the fmalUpoXy without receiving any 
other pariJJj relief were not thereby difqualijied 
from voting at the lajl election at Cirencejler. 

Samuel Morris was objefted to, as being a 
mail-guard, Thefe guaids are appointed by 
the Comptroller-general of the Poft-ofSce, and 
ufually find two fureties in ten pounds each, 
and take an oath to difcharge their duty pro- 
perly, which is fafely to receive and deliver the 
letter-bags, and to receive and account for the 
poftages of letters which are dehvered fhort of 
the poft-towns j for which they • alfo receive a 
penny for their trouble. The voter was paid 
ten fhiliings and fixpence a week by the Poft- 
mafter at Oxford. The Committee having de- 
liberated, relblved. 

That it is the opinion of this Committee^ that thje 
office of guard of a mail-coach does not operate as a 
difquatification under the oR of the zz George III. 
commonly called Crewe's A51. 
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On Thurfday the 5th of April, Lord Vifcount 
Parker acquainted the Houfe, that the Com- 
mittee being direfted by ad: of parliament not 
to fit to-morrow (Good Friday) and having fat 
twenty-feven days, defired, that inftead of ad- 
journing till Saturday next, and from thence to 
Monday, they might be at liberty to adjourn 
from this day till Monday morning next, at 
eleven o'clock; fuch adjournment being with 
the confent of all parties : upon which it was 
ordered^ 

That the faid Seledt Committee have leave 
to adjourn from this day till Monday morning 
next, as defired. The Houfe itfelf adjourned 
tiU the 17th of April. 

On Thurfday the loth of May, Lord Vifcount 
Parker informed the Houfe, that the Committee 
had determined, 

That Richard Mafter, Efq. was not duly 
elected a burgefs to ferve in the prefent parlia- 
ment for the town and borough of Cirencefter, 
in the county of Gloucefter : 

That Robert Prefton, Efq. the petitioner^ 
ought to have been returned a burgefs, &c. and 
was duly elefted : And, 

That neither the petition or the oppofition to 
it, appeared to be frivolous or vexatious. 

And 
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And the faid determinations were ordered to 
be entered in the Journals of the Houfe. 

Afterwards it was ordered, 

That the clerk of the crown do attend the 
Houfe to-morrow morning, with the laft return 
for the borough of Cirencefter, in the county 
of Gloucefter ; and amend the fame by erafing 
out the name of Richard Mafter, Efq. ind in- 
ferting the name of Robert Prellon, Efq. inftcad 
thereof. 



THE END* 
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